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MIPABOBI, OPTAHI3AIIIIHI 1 TAKTHYHI ACHEKTH JOKA30BOI
JIAJLHOCTI BAXHUCHUKA B KPUMIHAJIBHOMY ITPOBAIJKEHHI

AxryaasHicTs Temu mgociimkenHa. Ha cyuacHoMy cTaHi DPO3BUTKY KPUMiHAJb-
HOTO TIPOIIECYaJHHOTO 3aKOHO/ABCTBA Ta MPABO 3aCTOCOBHOI AifJILHOCTI XapaKTepHUM
€ BUBUEHHS Ta 3allPOBAKeHHS B MPAKTUUYHY POOOTY MiKHAPOZHUX CTAHAAPTiB, IO
CIPAMOBAHI Ha JOTPUMAHHS rapaHTill, MpaB i cBOOOM Ta 3aKOHHUX iHTEepEeCiB yUaCHUKIB
KPUMiHAJIBHOT'O IIPOIIECY.

Taxkuit HapsaM 6e3mocepeIHBO CTOCYEThCS 3aKPillJIEHHA IIpaBa 0co0M Ha OTPUMaHHSA
KBasi(hikoBaHOI ITPABOBOI JOTOMOI'M Ta PO3IIIUPEHH TPABOBUX IHCTPYMEHTIB AJIA 3Hilic-
HeHHA QYHKIII 3aXUCTY i IPEACTAaBHUIITBA IK BUJiB 3aXMCHOI TiAIBHOCTI.

He nuBnsauucs Ha Te, o y KpumizaapHOMY IpoliecyasbHOMY KojeKel YKpaiHu BusHa-
YeHO HU3KY ITPOTPECUBHUX 3aCa]] TA POSBUTOK CIIEI[iaJIbHOT0 3aKOHOJaBCTBA, IT[0 PETYJIIOE
3aXMCHY [ifIbHICTH, 3aMUIIAIOTHCA aKTyaJbHUMY Ta BUMAraloTh HAyKOBOI'O i 3aK0/aB-
YOT0 BUPIIIeHHA MPOOIEMH, ITI0 CTOCYETHCA POOOTH 3aXMCHUKA Ha CTaLil pO3CTiIyBaHHS.
ITe MoK HA TOSACHUTH TUM, 1110 Hu3Ka HopM KIIK Yk painu copmoBana TaKuM YAHOM, 110
CIIPUUMHSE TIOPYIIEHHS TPaB YUaCHUKIB KPUMiHAIBHOTO IPOBAIKEHHA.

[TpaxkTuyni 3acagy ocKap:KeHHsA BUSHAUEHNX PillleHb, il un 0e3AiANIbHOCTI OPTaHiB
POBCIiyBaHHS UM IPOKYPOPa BKA3YIOTh Ha Te, 110 iCHYI0Yi CKapru posmoIiieHo Ha fii,
pinteHHs uu 6e3issabHICTD CJIiAU0ro, IPOKypopa Ta iHIuX ocib i yac poscifyBaHHST;
Ha PillleHHsA CIiAU0ro IPo 3aKPUTTA KPUMiHAILHOTO TPOBAIKEHH; Ha PillleHHS IIPOKY-
popa mpo 3aKPUTTA KPUMiHAJIBHOTO IIPOBA/?KEHHSA; Ha PIIIeHHA CJIi90T0, IPOKypopa
IIPO BiIMOBY B 3a/I0BOJIEHHI KJIOTIOTAHHS IIPO IPOBEIEHH CIiJUNX Tilf, HeIJIacCHUX CJIif-
umux Jif.

OcCHOBHI TIOPYIII€HHS, IO CTOCYIOTHCS YUaCTi 3aXMCHUKA Y KPUMiHAILHOMY ITPOBA-
IPKeHHs Ha CTafil pPo3CJiIyBaHHS 3BOAATHCA N0 He3abesmeueHHS 000B’dI3KOBOI yuacTi
3aXMCHUKA B IependaueHNX 3aKOHOTABCTBOM BUMIALKaX, 00Me:KeHHI IpaBa Ha BiIbHUM
BUOip 3aXMCHMKA, BU3HAUAIOTHCA IIEPEIIKOAM I00 peasisallii mporecyaabHUX IIPaB,
1170 TIOB’ I3aHi 3 OTPUMAaHHIM 0e30ILIaTHOI IPABOBOI JOIIOMOTI'H.

HianpHicT, 3aXMCHUKA Ha CTamii poscaifiyBaHHA K HACJTIIOK peasisaiii mpaBa
0co0u Ha 3aXUCT Ta KBaJIi(hiKOBaHY IPABOBY AOIIOMOTY 0yJIa i 3aIUIIA€THCA aKTyaIbHOIO
IP00JIeMOI0 HAYKOBUX JOCIi[JKeHb Ta MPAKTUYHOI iJIbHOCTI.

Amnamni3 ocrannix qocaigkeHs Ta mydaikamiii. [Ipo6aeMHi TuTaHHS yUacTi 3aXUCHUKA
V KPUMiHAJIBHOMY TIPOBAIKEHHI B OKpPEMi TepMiHOBi mepiofn AOCHiMMKEHO Yy Ipamax
BiTuM3HAHUX i 3apyOiskHUX yueHux. Tax, K.B. Auronos, 0.B. Cauko O.B., B.M. Tep-
rumHuK Ta 0.P. Bananska O.P. BeraHoBI0OBaTH 3MicT Cy0’ €K TiB 3aXMCTY Ta HAJaBAIM iX
kJacudikarmio y KpuminaasaoMy npoBagkerHi [1]. O.P. Bananbka BusHaumia xapak-
TEPUCTUKY Cy0 €KTiB 3aXUCTY B KpUMiHAJIbHOMY mpoBajyKkenHi [2]. TakTuuni mpuiioMmu
y mpodeciiinint gismbHOCTI agBoKaTa Oysiu gociimxeni O.B.Bumusnem [3].
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T. BabumHChbKa BCTaHOBMJIA ACIEKTH peasisallii mpaBa Ha 3aXMUCT Y KPUMiHAJb-
momy mpoBamkenHi [4]. H.B.Bopsux HagaB XapaKTepUCTUKY AiANbHICTH 3aXUCHUKA
Ha JIOCYAOBUX CTAAiX KPUMiHAJIHHOTO IIPOIECy i i uac CyZOBOTO POSTJALY CIIPABU
[5], a B.JI. Bamyk BxkasaB Ha 000B’sI3KOBY yUacCTh 3aXMCHUKA Y KPUMiHAJIHHOMY IIPO-
BaJKeHHi [6].

3acaau 3abe3meueHHs IpaBa Ha 3aXKUCT Y KPUMiHAJIBHOMY ITPOBA/KeHHI B KOHTEKCT1
€BPOTEHCHKMX CTAHIAPTIB CIPABEIMBOTO CYAOBOTO PO3TIALY Oyau (hyHIAMEHTAIBHO
nocaimxeni T. B. BosormauiBebkoro [7].

Buesni I.10. I'moBanpkuit Ta O.B. I'ypuu BusHAUMIM CYyTHICTD AiANTBHOCTI 3aXUCHUKA
y KpUMiHAIBHOMY IIPOLeCI] Ta KJaacudikysaau 0008’13k 3axucuuka [8,9]. Crenudira
JIisMIBHOCTI 3aXMCHUKA B CTail JOCYZOBOIO PO3CIiAyBaHHS OyJia BU3HAUeHa y Iparli
I.B. Oy6isku [10].

CyrHicTh 3axucTy y KpUMiHAJBHIN cupaBi OyJo IIpeACTaBJE€HO y BUTJIALI Hay-
KoBo-mpakTuuyHoro xomemrapio SI.II. 3Beiixkan [11], a T.B. KopeBoio Oyiu BusHa-
yeHi mpobsieMu JisbHOCTI 3aXMCHUKA B JOCYJOBOMY IPOBAAKEHHI Ta B CYZi IepImnoi
imcranmii [12]. [Iuranus 3abes3neueHHsa IpaBa Ha 3aXUCT, CBOOOAY Ta 0COOMCTY HEJLOTOP-
KaHHiCTh 3a HOBUM KpuMmiHaIpbHUM MpOIECyalbHUM KOJeKCOM YKpainu Oy/iu BUBUEHI
M.C. Koporkesuuem [13]. A.B. Jliosriu moxasas poJib 3aXMCHUKA AK Cy0’€KTa 30MpaHH
JOKa3iB y HOpMax HOBOTO KPWMiHAJBHOTO NPOIIECYAJbHOTO Kojekcy YKpainm [14].
H.3. Poratuncska H.3. gocaimxysaa Bumagxku 0008’ 13K0Boi yuacTi B mporieci HabyTTs
ypnaHOCTI KIIK Ykpainm [15]. O.M. Ckpabin HamaB mopiBHANBHO-IIPABOBY XapakTe-
PHUCTHKY y4acCTi aJBOKATa y KPUMiHAJLHOMY IIpoIeci YKpailu 3 iHIuMY 3apy0iskHuMA
kpainamu [16]. M.B. Iliopa mocsiguB mpaBoBUil CTAaTyC 3aXMCHUKA Y KPUMiHAJIBHOMY
mpoBamkenHi [17]. O. fuoschka 0. BcTaHOBHWJIA MIPABOBY MO3UIII0 3aXUCTy B KPUMi-
HaJILHOMY TIpoBajKeHHi [18].

OxpiM BKasaHMX BYEHMX MOKHA BimsHaumtyu HaykoBi mpari l0. I. Asaposa,
C. A. Anwnepra, O. B. Bayxina, O. §I. Baesa, B. B. Boapogsa, T. B. Bapdosomeesoi,
B. I. Tanarana, I. B. I'moBiok, M. M. I'pogsuncskoro, M. O. I'pomosa, 0. M. I'poriresoro,
B. C. 3exnenenskoro, . II. 3eiikana, A. ®. Koui, B. 0. Konosasnosoi, O. M. Jlapiua,
JI. M. JIoGoiika, IO. II. JIyomuesa, €. 1. JIyk’auuurosa, I1. A. JIlynuucskoi, B. T. Mans-
peuka, B. B. Hazapora, I'. M. Omenbanenko, M. A. Iloropemnsroro, M. IT. Ilucbmen-
moro, B. O. Ilonemtomka, B. M. Casumbkoro, C. M. Craxiseskoro, B. M. Teprumnuka,
II. B. ®inina, JI. [I. Yoamosoi, B. 0. lleniteka, 0. II. dnoBuua, O. I'. dHOBCHKOI
Ta iHIIKX.

HesBaskatoun Ha 3HAUHWI BHECOK ¥ POSBUTOK HAYKOBUX JOCJi[KeHb IIPOBIHUX BUe-
HUX IIOM0 VYACTi 3aXMCHUKA ¥ KPUMiHAJIBHOMY IIPOBAKEHHI, CJIi BiI3HAUNTH, ITT0 iX
JocIim:KeHHs 0a3yI0ThCSA B OCHOBHOMY Ha 3aKOHOJABCTBI i OepYTh [0 YBATH CTAH IIPABO
3aCTOCOBHOI MPAKTUKY I 3aIMINAIOTH 11034 YBATOI0 CYyYacHi IPO0IeMy TAKOTO HATIPAMY .
Y 1boMy 3B’ 43Ky BUHUKA€E HaraiiHa moTpeda HayKOBOT'O JOOIPAIIOBAHHS ITiel TPobIeMu.

Mera mocrim:keHHS TOJIATaEe Y PO3POOSEHHI TEOPETMUHUX 3acajf, IIPABOBUX IOJIO-
JKeHb Ta IPAKTUUYHUX DPEKOMEeHZIAIliil, CIPAMOBAHMX HA YIOCKOHAJIEHHA AisAIbHOCTL
3aXMCHUKA B CTAil PO3CaiyBaHHA.

Bukman ocHoBHOro mMatepianxy. ¥ mporieci mpoBeeHHS TEOPETHUHUX MOCTiI:KeHb
BCTAHOBJIEHO CYTHICTh KPUMiHATIHHO-TIPOIIECYATHHOTO TOKA3YBAHHA Ta TOBEJEHO, 1110 e
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€ TiANBHICTD CJIiTUOT0, TPOKYPOPA, CIiTUOT0 CYAA1 i cyny 3 HaKOIMUeHHA, aBTeHTU(DiKa-
I1ii, miATBEePAKEeHH] Ta OI[iHIOBaHHI [OKAa3iB, a TAK0K ()OPMYBaHHS Ha OCHOBI HE00XimxHO1
Ta JOCTaTHLOI CYKYITHOCTi JOKAa3iB MeBHUX IIPABOBUX 3acaj i3 BiAIOBiZHUM OOI'PYHTY-
BaHHAM Y IIPOIECYANbHUX PIlIEHHAX IT0 KPUMiHAJIbHOMY IPOBAI/KEHHIO.

3 MeTo10 OOTPYHTYBaHHS OTPUMAHUX MOKa3iB 3ayU4aeThCs 3aXUCHUK, SKUU € CTO-
poHoio 3axucty. Haftuacrine y SKOCTi 3aXMCHUKA BUCTYIIA€ aBOKAT, AKUU TPOBOAUTH
3aXWCT ITiZI03PIOBAHOT0, OOBMHYBAYEHOTO, 3aCYI:KEHOT0, BUIIPABJAHOTO, 0COOM, Bif-
HOCHO AKOI 0UiKyEeThCA BUKOPUCTAHHSA IPUMYCOBUX 3aX0/[iB MEIWNYHOTO UM BUXOBHOTO
xapakTepy abo PosTJIALAEThCA MUTAHHSA PO iX 3aCTOCYBaHHA, a TAKOK 0cO0M, BifIIO-
BiIHO JI0 AKOI OUiKy€ThCA BUPiIIIeHHSA MUTAHHSA IIPO BUAAYY iHO3eMHil nep:xasi (excTpa-
JUIIi0).

Y cBOifl HiANBHOCTI 3aXMCHWK KEPYeThCA IIPOIECYATHbHUMM IIPaBaMM IIil03PI0-
BaHOT0, 0OBUHYBAUEHOI'0, 3aXMCT AKOTO BiH IPOBOAUTDH, KPiM IpOIlECYyaJbHUX IIPaB,
3aIPOBAIKEHHA AKUX MPOBOJUTHCA 0€3I0CepefHbO IMiJ03PIOBAHNM, O0BHHYBAUCHUM
i He MOsKe OyTH HOpyUeHA 3aXUCHUKY, 3 MOMEHTY HaJJaHHA JOKYMEHTiB, CJIi[40MY, TIPO-
KYpPOpY, CIAiIAUOMY CYAAL, CYAY.

3axMCHUK Mae IIPaBo CIIiBIPAIIOBATH IIiJ] Yac JOMUTY Ta IHIIKNX IIPOLeCyalbHUX [Tilf,
1110 IIPOBOAATHCSA 34 YUACTIO MMi03PI0OBAHOI0, 00BUHYBAaUeHOTO0. [[I0BUHHICTIO 3aXUCHUKA
€ 3aCTOCYBaHHSA 3aC00iB 3aXUCTY, 1110 BU3HAaUeHI KpuMiHaabHUM mporecyaJbHUM KOJEeK-
COM Ta iHITMMU 3aKOHAMU Y KpaiHu.

TaxTuuni 3acagu mpodecifimoi MiATOTOBKM 3aXMCHUKA IPEACTABIAIOTHLCI IOTO
aKTWBHICTH UM IIACUBHICTH y Ipolieci fokasdyBaHHA. Pazom 3 TuM, Hitoue 3aKOHOTABCTBO
BU3HAYa€ Habip IpaB, BUKOPUCTOBYIOUHN SKi 3aXMCHUK MOJKe IPUIMATH aKTUBHY YUaCTh
y IpoIieci JoKas3yBaHHA. 3aXMCHUK Ma€ IPaBO KePyBaTHUCA IPOIeCyaIbHIMU IpaBaMu
II1103PI0BAHOI0, 0OBUHYBAUEHOTO, 3aXUCT AKOT0 BiH 3IifICHIOE.

CyuacHuil IpaBOBUI CTAHAAPT IPOBEACHHS JOKA3YBAHHA 3aXMCHIKOM Y KPUMiHAb-
HOMY TIPOBA/I?KE€HHI CTBOPIOE OMY HOBi 3acajgu JJis pillleHHA MUTaHb 3aXuCTy. Pasom
3 THUM, ICHYIOUM CTaHZApPT MOTpedye IIOAANBIIOrO YAOCKOHAJIEHHS Ta Mae BHM3HAUA-
THCSA 3MAaraJbHICTIO AK OCHOBOIO KPUMiHAJILHOTO IIPOIleCy, AKa B Cy/Ii ImepIol iHcTaHmii
3a YNHHUM 3aKOHOJABCTBOM Y KpaiHu cTae CUCTEMHO YTBOPIOIOUNM (DaKTOPOM.

Cy4yacHWH iHCTMTYT 3aXMCHOTO PO3CJiyBaHHSA B KPUMiHAJBHOMY IIPOBAIKEHHI
TMOBMHEH (DYHKIIIOHYBATH AK CAMOCTIMHUH iHCTUTYT KPUMiHAJIBHO-IIPOIIECYATBHOTO
mpaBa, AK HEBiIAIIbHUN CKJIAIHUEK 3alpOBaI:KeHHA 3acafyl 3MarajJbHOCTI CTOPiH, IO
Mae CTaTy IIPABOBOI0 OCHOBOKO IIOJIMINEHHA MiAJBHOCTI y peasisaiii BepXOBeHCTBA
mpaBa y cepi KpUMiHAJIBHOTO CYLOUMHCTBA T MOJINIIUTHA PE3yIbTaTUBHICTD BaXUCTY
IpaB i cBOOO JIIOAUHY B KPUMiHATbHUX IPOBAIKEHHAX.

IIpodeciiiuuM IpeaCcTaBHUKOM CTOPOHU 3aXHUCTY, IIPOIECYANbHUI CTATyC SKOT0 Bifl-
3HAYAETHCS CYTTEBUM YAOCKOHAJIEHHAM, € 3aXUCHUK. Bapiamiamu agBoKaTChKOI AiAb-
HOCTI € 3aXUCT, IPeICTABHUIITBO Ta HAJaHHA iHINUX BUAiB IPABOBOI OIIOMOTH KJII€HTY.

Criguuii, IPOKYPOP, CALTIUH CYAAA UK CY/ IOBUHHI rapaHTyBATH yUaCTh 3aXUCHIKA
y KpuMinaabHoMy mpoBamkenHi. 3a HoBuM KIIK Yipainu saxucHuk orpumaB Habip
ITOBHOBAKeHb, AKUX PaHiIlle He MaB, a caMe HAKONMYYBATHU Ta IIPEJCTABIATH TOKA3U
V BCTAHOBJIEHOMY MTOPSAAKY, BUCYBATH 3aABY IIPO 3AiMICHEHHS CJIiTUNX, HETJIACHUX CJIiJ-
YMX Ta iHIIUX IPOIeCyaTbHUX Aill, IPUIMATH yUacTh B HOBAIiHUX mporecax. Ha cwo-
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TOJHI MOKHA BUILINTHU IPo0JeMu, 10 0B’ A3aHi 3i 3AiliCHeHHAM O0LIYKY, 3aXUCHUKY
He 000B’ I3K0BO MPEACTABIAETHCA KOIIid IPOTOKOY 00IIyKy. OfHAK TaKui cCTaH 3HAYHO
3BY:KYy€E IIpaBa i cBoboxu ocodu. ¥ mbpomy 38’ a3Ky y KIIK mae OyTu BKasaHo Ha 000B’ 13-
KOBOMY BPYUeHHI IIPOTOKOJIY OOIITYKY 3aIliKaBAeHIM 0C00aM.

ITro mpobsieMy MOBMHHO OyTH BUPIIIeHO HA 3aKOHOAABYil 3acajii HA OCHOBi BCTAHOB-
JIEHHS ¥ 3aKOHOJABCTBI TOTO, 1110 OOIIYK HE MOXKe IIPOAOBXKYBATHUCH IIOHAJ CTPOK Mii
YXBaJIU Ha ITPOBeJIeHHA OOIITYKY, TOOTO BIIPO/IOBIK OJTHOTO MiCAIIA.

He MeHII BayKJIMBOIO MPOOJEMOI0 3aJUIIAETHCA TUTAHHA IMOL0 HaJaHHA CTOPOHI
3aXMCTy THUMYACOBOT'O JOCTYIY 40 pedeil i TOKyMeHTiB, 3abe3meuyBaTu 30epiranHs
BUJIYYEHOI'0 MaliHa, CTOPOHA 3aXMCTy He Ma€ 000B’A3KiB 3abesmeuyBartu 30epiranus
BUJIYYEHOT'O MalHa. ¥ pesyJbTaTi, OTPUMAaHHS 3aXUCHUKOM THMYACOBOTO JOCTYIIY
II0 peueii i TOKYMeHTiB, aKi He OyJM OTJIAHYTI Ta MOCHif:KeHi CTOPOHOIO OOBUHYBA-
YeHHs, MOKe CIIPUUYMHUTU BTPATy JOKAa3iB, 110 Majau O 3HAUEHHS JJII BCTAHOBJIEHHS
BUHYBATOCTi 0CO0M.

Hapasi moTpi6HO mpoBecT” yA0CKOHAJIEHHS MOPAAKY OTPUMAHHSA 3aXUCHUKOM JIOKY-
MEHTiB Ta IPeJMeTiB, MOTPIOHUX AJIs 3MifiCHeHHS eKCIIePTU3H Y Pasi caMoCTifHOr0 Ipo-
TATYBAHHS €KCIIEPTiB HA JOTOBIPHUX 3acajax.

Haremep HeosHaueHUM B3aJHIINAEThCA 00CAT IPOIlECYaJbHUX TOBHOBAYKEHb aiBO-
Kara, AKuil Gepe y4acTh y IPOBeJeHH] JOMUTY Ta iHIITUX IPolecyaTbHUX AifX. Tarox
BifI3HAUAIOTHCA BUIMAAKY, KOJU CTOPOHI 3aXMCTy BiIXWJIAIOTH IMPOXaHHA y HaTaHHL
IJI OBHAMOMJIEHHS TaKUX MarepiajiiB abo HAZaOTh Julle MiHiMyM HOKyMeHTiB. Taka
cuTyalisg o0MeKye mpaBa Ta MOKJIMBOCTI CTOPOHU 3aXUCTY.

Oxpim Toro, y KIIK Ykpainu BigsHauaeThCsA BiICyTHICTS epeIiKy IpaB Ta 000B’a3-
KiB, gKi Oe3mocepefHbO IOBHHHI peaIi30ByBaTHUCh Ta BUKOHYBATHCH BUKJ/IIOUHO BKa3a-
HUMUJ YYaCHUKAMU KPUMiHAJIHHOTO TPOBAIKEHH.

OriKe, 3aMMIIAETHCA He BUBHAUEHUM, AKi 2K came IpaBa IIiJJ03pI0BAaHOr0, 00BHHYBA-
YeHOT'0, TIOTEPIILJIOr0, ITMBIIBHOTO II03WBAYA i BifilTOBifaua He MOKYTh OyTHU peasisoBaHi
3aXMCHUKOM, IPEJCTABHIKOM a00 3aKOHHUM IIPEACTABHUKOM.

3 oruaay Ha Ie mopeuno sampomonysaTu gomosHuTr KIIK Yrpainu oxpemoro crat-
Tel0, B AKiN YiTKO BUSHAUNTH IIPOIECYAJbHI TpaBa 3aXMCHUKA.

IuckyciiHuM i Hapasi He BUPINIEHUM 3aJUNIAETHCA MUTAHHSA OePKAHHA 3aXUCHU-
KOM BHCHOBKIB (haxiBI[iB 3 TUX MUTaHb, [0 BUMATAIOTh CIIeI[ialbHIX 3HaHb. Ha choromHi
BaXWCHUK JuIe (opMalbHO Mae Take mpaBo. Ha Iie BKasye IpaBO3acTOCOBHA IPaK-
THKA, OCKLJIbKHU MpUA0ATH TaKi BUCHOBKM y Oi/BIIOCTI BUMAaAKaX AOCHATH IPOOJIEMHO,
OCKiThKY (paxiBIli He 3000B’ d3aHi JaBaTH BUCHOBKY HA 3aIINTHU 3aXUCHUKIB, THM 0iJbIIIe
0e30ILIaTHO.

Ha cborozni icHyoTh uyacTi BUNIAZKWM TMOPYIEHHS IIpaBa Ha CBOOOAY Ta BaXWUCT,
0CO0JIMBO TIiJ Yac 3aTpuMaHHA 0oco0u. A came, YaCTO OpraHU JOCYAOBOTO PO3CJIiIyBaHHS
3HEBAKAIOTh 3aKOHOIaBYi BUMOTH 1[I0 HETAWHO ITOBiJOMUTH ITPO 3aTPUMAaHHS 0CO0H yCTa-
HOBY, II[0 YIIOBHOBasKeHA Ha HAJAaHHA 0€30ILJIaTHOI IIPABOBOL JOMOMOTrHU. ¥ IbOMY 3B’ I3KY
Tpeda BKa3aTH HA JOILIJIbHICTD Y3TOMKEHHS Ta BIOCKOHANeHHS mosto:keHb KIIK Ykpainu
Ta HOpM 3aKoHy YKpainu "TIpo afBOKaTypy Ta afBOKATCHKY AiAIBHICTE .

IIpoBemere HOCTiIKEeHHS 1a€ MOMKJINBICTh CTBEPAUTH IIPO HEOOXiJHICTh BUSHAUCHHS
i TiTKOTO IPOIECYaTbHOTO 3aKPiIlJIeHHA TOBHOBAKEHb 3aXMCHUKA B KPUMiHAIBHOMY
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npoBaKenHi. O3HaueHe Oye 3acaoi0 3abe3neueHHA 3aXUCHUKOM e()eKTUBHOTO 3aX M-
CTY IIpaB, CBOOOJ i 3aKOHHUX iHTepeciB ocobu. ¥ 3B’A3KY 3 UM CJIiJi BHECTH BiAmoBigHi
3MiHU Ta JOIMOBHEHHS 0 YMHHOTO 3aKOHOAABCTBA Y KpaiHM, AKUMU MOTPiOHO YHOPMY-
BaTH MIPOIECYAJNbHY MiANTbHICTD 3aXNCHUKA-aJBOKATA.

BuBuenus gitouoro KpuminaapHOTo mpoiiecyaabHOT0 KOAEKCY ¥ KpaiHu BKasye Ha Te,
110 3aKOHO/JaBUe PETYJII0BaHHA MPOIECYATBHOTO CTATYCY 3aXMCHUKA AK yUaCHUKA KPHU-
MiHAJIBHOTO IIPOBA/PKEHHS 3aJIUIIAETHCSA HEJIOCTATHBO BiTPAIlbOBAHUMMY, TaK AK OTO
IIOJIOJKeHHS He MiCTATh OKPeMoi cTaTTi, e Oy/iu 6 BusHaueHi mpaBa Ta 000B’ I3K1 3aXHC-
HUKA. Y IhOMY 3B’ 3Ky BUHUKAE MOTpeba 00r'PYHTYBATH HUBKY 3aXOMiB IOA0 YIOCKO-
HaJIeHHA TUTAHHA.

Y pasi BcTaHOBJIEHHSA MTPOIECYAJBLHOTO CTATYCY 3aXUCHUKA HE IOILIBHO 00XOTUTHCS
nunte Hopmamu KITK Yxpainu, a moTpiOHO mocuIaTHCA Ha HOPMATUBHO-IIPABOBI aKkTH,
K1 BUBHAYAIOTh CYCILIbHI IIPaBOBiTHOCUHMY, ITOB’A3aHi 3 yUACTIO 3aXMCHUKA Y KPUMi-
HaJIBHOMY IIPOIIEci.

BuBueHHA Ta CIOCTEPEKEHHS MIIAXiB BIOCKOHAJEHHS IPOIECYAJBHOTO CTaTyCy
3aXVMCHUKA BUBHAUAIOTH NOIIJIBHICTh BiJOKPEMUTH IIpaBa IIi03PIOBAHOTO Ta 3aXUC-
HUKAa, a caMe HOTPiOHO BCTAHOBUTH SKi IpaBa IIiJ03PIOBAHWI MOXKEe DPeasli30ByBaTU
Juiie 6es3rnocepesHno. ¥ IIboMY 3B’ I3KY JOLLIBHO, KIacu(ikyBaTu IpolecyaIbHi mpaBa
Ii03PI0BAHOr0 3a Cy0’eKTOM peasisallii, a came: 1) TiIBKH 0COOMCTO IiJ03PIOBAHUM;
2) K MiJ03PIOBAHUM, TaK i HOT0 3aKOHHUM IIPEJACTABHIKOM UM 3aXUCHUKOM. CIUHIM
IIPOIeCyaJbHUM IIPABOM, SKe I1i03PI0BAHUI MOJKe 3aCTOCOBYBATH CAMOCTiIHO, € MOJK-
JIUBiCTH IaBaTH TOKA3aHHA Ta BJACHOPYY iX 3aIMCATH.

Y 3B’ 43Ky i3 03HAUeHUM He00XiHO mpoBecTH y3rom:Kkennsd noao:xenna KIIK Ykpainu
i3 BigmoBigHEMHU HOpMaMy 3akoHy YKpainu "IIpo afBoOKaTypy Ta afBOKATCHKY Aifb-
micts", 30kpeMa muaxom gonosHeHHa KITK VEpainy oKpeMuM MOJ0MKEeHHAM, B AKOMY
JOILIBHO 3aKPilUTH YiTKUH Mepesik mpaB Ta 000B’A3KiB 3aXUCHUKA Y KPUMiHATBHOMY
nposa:kenHi. [Ipo gouinsHicTs Brockonanennsa unaHoro KITK Yipaiuu y takuii cocio
CBiTUUTH I BUBUEHHA KPUMiHAJIBLHOTO IIPOIIECYATHLHOTO 3aKOHOAABCTBA iHIITUX KpaiH.

JlomisbHO TaKOK BCTAHOBUTY IIPABO 3aXMCHWKA 30MpPaTH BifoMocTi Ipo GakTu, 1o
MOKYTh OyTH BUKOPHCTAHi AK JOKAa3W, B YCTAHOBJIEHOMY 3aKOHOM MHODPAAKY BamUTy-
BaTH, OTPUMYBATH i BUJIyUaTH pedi, JOKYMEHTH, iX KOIIil, 038HAHOMJIIOBATUCA 3 HUMU
Ta OIUTYBATH 0Ci0 3a ix 3romoro. OgHAK Yy IbOMY HAIPAMI MPOIECYAJbHOI HisabHOCTI
BaXVWCHUKA CJIiJi BCTAHOBUTYM OOMEKEHHS IIOJ0 MOJKJIWBOTO BUJIYUEHHS 3aXMCHUKOM
opuriHajiB JOKYMeHTiB a0o peueii. 3a3HaueHe 3yMOBJIEHO THM, II[0 B TAKOMY BUIAAKY
IIOCTAE MUTAHHA 00/IiKY Ta 30epiraHHs 3aXMCHUKOM BUJIYUEHUX IIPEIMETiB.

B mosnoxennax cr. 46 KIIK Ykpainu mopeuno mepembauaTy 3araibHi IOJOMKEHHS
ydYacTi 3aXUCHUKA Y KPUMiHAJIbHOMY ITPOBA/IKEHHi, Jie cepejl iHIIToro mepeg0auyuT, mo
oHa 0co0a MOJKe MaTH NeKiIbKa 3aXUCHUKIB, KOMKHUI 3 AKX MOKe 3’ ABJIATHUCS IiJ Uac
KPUMiHAJBHOTO ITPOBAPKEHHS i OpaTy y HhOMY y4acTh He 3aJIe3KHO BiJ iHIIIOTO.

Bucnoeku. IIpaktuune sacrocyBanua KIIK BusHauae momyireHHA (GakTiB mopy-
IeHHS 6a30BOT0 KOHCTUTYIIMHOIO IIpaBa Ha 3aXMCT Bif mizospu, a caMe IIoxo 3ades-
IIeUYeHHS y4YacTi 3aXMCHUKA Ha KOXKHOMY eTalli KPUMiHAJbHOTO mpoBajKeHHd. O3Ha-
yeHa IpobJeMa moTpedye IpUBeIeHHA HAIIOHAJILHOTO 3aKOHOJABCTBA Y BiATIOBIAHICTE
[0 TPAKTUKY CBPOMENCHKOTO CYy 3 TPAB JIOAUHU, 30KPeMa CJIifi BUSHAUUTH IIPOIECY-
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AJNBHUI HMOPSIOK IPOBAIKEHH IIOAO 0Ci0, SKi MOTEHIIfIHO IPUUYETHI 10 KPUMiHAJb-
HOT'0 IIPABOIMOPYIIEHHA Ta HAJaHHA TaKUM ocobaM IpaBa Ha 3aXUCT. 3alpPOIOHOBaHI
B po0OTi 3aX0I¥ TO3BOJIATH IOJIMIIINTH IPOIIEC JOKA30BOI AisIILHOCTI 3aXMCHUKA B KPH-
MiHAJBHOMY IIPOBAIKEHHI.
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Anoranig

Iaenivenko €. B., Annenxo O. C. IIpaBoBi, opraHisamiiiHi it TAKTHYHI aCIEKTH JOKa30BOI TiAIbHOCTI
3aXMCHHKA B KDUMiHAJIbHOMY NpoBa:keHHi. — CraTTd.

¥ crarTi BUBHAUaOThCA MIPABOBi, OpranisamiiiHi i MpakTUUYHI acIeKTH AiAJbHOCTI BaXUCHUKA B KPU-
MiHaJTBbHOMY TpoBajsKeHHi. Ha ocHOBi aHamidy po06oTH OpraHiB JOCYZOBOTO PO3CJHiTyBaHHA BUABJIEHI
npo6yeMu, gKi IOTPeOyIOTh IPABOBOTO BPETYIIOBAHHSA 3 BU3HAUEHHAM IIOBHOBAa)KEHb CY0’€KTIB CTOPOHU
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00BHHYBAUEHHS Ta 3aXUCTY i BHECEHHS 3MiH i JOMOBHEHb N0 YMHHOIO KPHUMiHAIBHO IPOIECYaTLHOIO
3aKO0HO/aBCTBA.

Y craTTi BUBHAYEHO MOHATTHA, CYTHICTH IIPOLECYATBHOTO CTATYCY 3aXUCHUKA B KPUMiHAJIHHOMY IIPO-
1eci; HaJlaHa XapaKTePUCTUKA YUIACTi 3aXMCHUKA Ha CTaflil JOCYZOBOTO PO3CIi[yBaHHA; BUCBITJIEHO IHCTUTYT
CaMOCTifHOTO alBOKATChKOI'0 PO3CIiJyBaHHA B KDUMiHAJIHHOMY IIPOBAMKEHHI; PO3KPUTO YUaCTh 3aXUCHUKA
Ha cTaii CyZ0BOT0 PO3IIIALY; OO PYHTOBAHO JOKAB30BY AiAMbHICTh 3aXMCHUKA; BUSHAUEHO IIIJIAXY BIOCKOHA-
JIEHHA [TPaBOBOI peryiaMeHTallil yyacri 3aXucHIKa B KPUMiHAJIbHOMY ITPOBA/I?KEHHi.

Ha ocHoBi nmpoBegeHux fociifxeHb 6yI0 3aIPOIIOHOBAHO BHECTU 3MiHU ¥ JOIOBHEHHH, fAKi, 3 0ZHOTO
00Ky, BUBHAUATD YiTKO (YHKIIiI0 TA POJIb CILAUOrO0 CY/AAi B KPUMiHAILHOMY IPOBAKEHH], a 3 iHIoro, — miz-
BUINATh TapaHTii HOT0 mpolecyaabHOI caMmocTiitiocTi. [loBeneHo, 10 JOTPUMAHHIO IIPaB i CBOOOA IpOMafaH
CIPUATUME IPOIlecyaabHa JiAIbHICTh KepiBHUKA OPraHy JOCYA0BOT0 PO3CIiIyBaHHsA, KA MIOKJINKAHA 320€3-
TIeUUTH YMOBHU 151 €heKTUBHOI pOOOTH MifJIeraInX i KOHTPOJIb 32 JOTPUMAHHAM HUMU BUMOT 3aKOHO/IaBCTBA.
VY crarTi 3BepHEHO yBary Ha Te, IO cepes cy0 €KTiB, AKi Ha migcTaBi oTpuMaHuX GAKTUYHUX JAHUX BCTa-
HOBJIIOIOTH HASIBHICTh UM BiZICYTHiCTH (DAKTiB Ta 006CTaBUH, KOTPi MAIOTh 3HAUEHHSA JJIA KPUMiHAJIBLHOTO IPO-
BaJI’KEHHS Ta MiJIAral0Th TOKA3yBAHHIO, 3aXMCHUKA HE BUBHAYEHO. Y CTAHOBJIEHO, I1I0 MijK IIEBHIMH II0JIO-
JKeHHAMU KPUMiHAJIHHOTO IPOIeCYaTbHOTO KOleKCy YKpainu icHye mpaBoBa MpoTuIeKHicTh. IlokasaHo, 1o
3aXUCHUK Ma€ IpaBo 301paTy BioMocTi po (GakTH, 1[0 MOKYTh OYTH BUKOPUCTaHI AK foKasu. [[oBeneHo,
110 3aXMCHUK Ma€ IIPaBO OTPUMYBATH JOKA3W B KPUMiHAJIHHOMY IIPOBaJsKeHH] IIJIAXOM iHiNiI0OBAaHHSA IIPO-
BeJIeHHA CHIUMX [il, HETJIACHUX CIOimuux (POS3IIYKOBHUX) Miif Ta iHIMMX HpONeCcyaJIbHUX il y BUIagKaX,
nependauenux Komexcom. ITokasano, mio iHiIiloBaHHA 3aXMCHUKOM IPOBEAEHHSA CHITUUX Milf, HETJACHUX
caiguux Aift Ta iHIMKUX MpOIeCyaabHUX il MOBUHHO 3AiMCHIOBATHCS IILISXOM IMOZAHHS CIiguoMy abo ciif-
YOMY CY//i BiAIOBITHUX KJIOTIOTAHb.

IloBezeHO, 1110 TAKTUKA 3aXUCHUKA — IIe CII0Ci0 H0ro MPaKTUYHOI AiAIBHOCTI, AKUI ABJISAE COOO CYKYII-
HiCTh TAKTUYHUX NPUHOMiB, BUPOOJEHUX KPUMiHAIICTHYHOIO HAYKOIO, KOTPi BUKOPUCTOBYIOTHCA HUM JJIS
3/iliCHEHHA TAaKTUYHOTO BILIMBY HA IICUXiKY 00’€KTa TAKOTO BILIUBY, CIPAMOBAHOTO HA MOAOJAHHSA MPOTHU-
nii, 0 YuHUTHCA UM 00’ €KTOM, a00 Ha CHOHYKAHHA IIHOTO 00’€KTY 10 BUMHEHHS MeBHUX il B iHTepecax
3axucTy (3a BiZicyTHOCTi ABHOI MPOTHil) 3 METOIO JOCATHEHHA 3aXUCHUKOM [TOCTABJIEHOI METH IJI peaisaiii
(yrrmii saxucry. Illof0 TAKTHKY CTOPOHY 3aXHCTY B I[IJIOMY, TO Ile INTAHHA JUCKYCiiHe i HOTpedye foxaT-
KOBOT'O IOCTiIPKeHH.

¥ craTTi HajaHa apryMeHTaInia HeoOXiMHOCTI HAMIIeHHSA 3aXMCHIKA TPABOM CAMOCTiHOTO TPOBEIeHHA
TpoIeCyanbHUX Mill, Y Me:KaxX SKUX icHyBajga 0 MOKJIUBICTH KOMIIJIEKCHOTO 3aCTOCYBAHHS Ii3HABAIBHUX
i mOCBifUyBAJIBPHUX OTIEPAIIiil 3aJI€KHO BiJf XapaKTepy CJIiiB PO3CTIiAyBaHOI TOAII.

Kaouosi ciosa: rapauTii, caigui gii, 3aKoHHiCTE, 00IPYHTOBAHICTD, HeMUIACH] coriqui aii, cy0’ekTu 3a0e3-
TIeUeHHSA 3aXUCTY IPaB, TAKTUKA 3aXMNCHUKA.

Summary

Pavlichenko Ye. V., Annenko O. S. Legal, organizational and tactical aspects of the activity of defense
lawyer in criminal proceedings. — Article.

The article presents ideas on the general structure of the methodology of professional protection in
criminal proceedings, which main elements include: forensic characteristics of the relevant type of criminal
offense; determination of priority general tactical tasks of defence at the stage of entry of a defence lawyer
into the process; selection of a typical position of protection in view of the current situation and practice of
professional protection in the relevant criminal proceedings; establishing the circumstances, which proof
will help to obtain the most favourable final decision for the client; tactical features of the performance of
a defence lawyer during the criminal proceedings on a premeditated murder.

Analysis of the provisions of criminal procedure law, which determine the means of gathering evidence
by the defence, showed that the defence lawyer is essentially deprived of the possibility of independent
procedural actions, where there would be a possibility of comprehensive cognitive and identification
operations depending on the nature of the investigation. However, the tasks of the investigation of a lawyer
cannot be fully realized without such actions.

It is emphasized that there can be no special procedure for collection of evidence by a defence lawyer
within a lawyer’s investigation, which would be significantly different from similar actions of an
investigator or a prosecutor during pre-trial investigation. Otherwise, there will always be a possibility of
discriminatory treatment of the evidentiary value of the results of the lawyer’s investigation. Procedural
differences in the conduct of procedural actions to collect evidence by the investigator (prosecutor) and
those of a defence lawyer may be due to only one factor — the lack of power to use coercion or any other
restriction of human and civil rights and freedoms by the latter.

The article defines the legal, organizational and practical aspects of the defender’s activity in criminal
proceedings. Based on the analysis of the work of the pre-trial investigation bodies, the issues have been
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identified that require legal settlement with the definition of the powers of the prosecution and defence and
the introduction of changes and additions to the current criminal procedure legislation.

Thearticle defines the concept, the essence of the procedural status of adefender in criminal proceedings;
the characteristic of participation of a defender at the stage of pre-judicial investigation is given; the
institute of independent lawyer’s investigation in criminal proceedings is covered; the participation of a
defence lawyer at the stage of trial is revealed; the evidentiary activity of a defence lawyer is substantiated;
the ways to improve the legal regulation of the participation of a defence lawyer in criminal proceedings
are identified.

Based on the research, it was proposed to make changes and additions that, on the one hand, will
clearly define the function and role of the investigating judge in criminal proceedings, and on the other
hand, increase the guarantees of his procedural independence. It is proved that observance of the rights
and freedoms of citizens will be facilitated by the procedural activity of head of the pre-trial investigation
body, which is designed to provide conditions for effective work of subordinates and control their
compliance with the law. The article draws attention to the fact that among the subjects who, on the basis
of the obtained factual data, establish the presence or absence of facts and circumstances relevant to the
criminal proceedings and subject to proof, there is no defence lawyer. It is established that there is a legal
contradiction between certain provisions of the CPC of Ukraine. It is shown that a defence lawyer has the
right to gather information about facts that can be used as evidence. It has been proved that a defence
lawyer has the right to obtain evidence in criminal proceedings by initiating investigative actions, covert
investigative (search) actions and other procedural actions, in cases provided for by this Code. It is shown
that the initiation of investigative actions by the defence lawyer, covert investigative actions and other
procedural actions should be carried out by submitting appropriate motions to the investigating judge.

It is proved that the tactics of the defender is a way of his practical activity, which is a set of tactics
developed by forensic science, which he uses to exercise tactical influence on the object of such influence,
aimed at overcoming the resistance of this object, or to encourage this object to take certain actions in
the interests of protection (in the absence of explicit opposition), in order to achieve the goal set by the
defender to implement the function of protection. Regarding the tactics of the defence in general, this issue
is debatable and needs further study.

The article provides an argument for the necessity to give the defender the right to conduct procedural
actions independently, where there would be a possibility of comprehensive application of cognitive and
identification operations, depending on the nature of the traces of the investigated event.

Key words: guarantees, investigative actions, legality, validity, covert investigative actions, subjects
of protection of rights, tactics of the defender.



