AxmyanvHi npobaemu depiasu i npasa 9

YK 343.7
I1.C. Bepsin, I. B. Beponik

MOHATTA I'PYHTOBOI'0 IIOKPUBY (IIOBEPXHEBOT'O IIIAPY) 3EMEJIb TA
HE3AKOHHOTI'0 3ABOJIOAIHHSA HUM: KPUMIHAJBHO-ITPABOBI ACIIEKTH

IMocranoBka mpobaemMu. ¥ 3acTOCYBaHHI HOPM PO HE3AKOHHE 3aBOJIOJIIHHSA I'PYHTO-
BUM IOKDUBOM HagBHA HUBKA IP00JEM, 3yMOBJIEHUX HEBINOBITHICTIO CKJIAAIB 3JI0UHU-
HiB, mepexdauenux ct. cT. 2391, 2392 Kpuminanasuoro kogekcy Yrpainu (zani — KK), ta
IIOJIO’KEHb 3€MeJIbHOT'0 3aK0HOAaBCTBA. I pUUmHOI0 IHOT0 € irHOPYBaHHA 3aKOHOJABIEM
CHeIiaJbHUX TeXHIKO-I0PUANYHUX TPABUJI HOPMOTBOPYOCTi, YPaXyBaHHSA SKUX JT03BO-
JI0 OU TOMy BU3HAUUTH IIOHATTS I'PYHTOBOTO MOKPUBY (ITOBEPXHEBOTO II1apy) 3eMeJb
y HOpMax-3a00pPoHAaX i3 JOTPUMAHHAM MPABUJI OOYIOBY KPUMiHATHHO-TIPABOBUX HOPM
OsmaHKeTHOTO Xapakrepy [1, ¢. 49-50; 2, c. 170-171].

Amnamni3 ocraHHix mocmimkens i myomaikaiii. IIpoGaemMam GJaHKETHOTO 3MIiCTY mO-
HATTA I'PYHTOBOTO IOKPHUBY (IIOBEPXHEBOTO IIapy) 3eMesb npucBsadeni mpaii C. Tisim-
uyyka [3; 4], O. dynoposa [5, c¢. 714-716], P. Mosuana [6—9], O. Oxiitaux [3; 4; 10; 11]
Ta iHmux. BogHouac HadBHI MiXK CKJIagaMu 3JI0YKHIB, mepexbaueHux y cT. cT. 2391,
2392 KK, Ta 3eMeIbHMM 3aKOHOJABCTBOM HEBiAIMOBiZHOCTI B Ha3BaHUX BHUIIE POOOTAX
CHCTEMHO He POBTJIANAJINCS.

HepmocraTHiM BapTO BUSHATH BUBYEHHS HOPMATUBHUX IIPUIUCIB, [0 CIPHUUHAIOTH
HasBaHi HeBigmoBizHOCTI. Take mocHim:keHHS HeobXigHe HacaMIepen AJIA BpaxyBaHHS
HEey3TOo[KeHOCTI IIPUMKCIiB caMIM 3aKOHOABIEM IIi/f uac mo0ynoBu OJaHKETHOTO 3MiCTy
JUCIO3UII N KPUMiHATBHO-IIPABOBUX HOPM, 4 TAKOK BILIMBY TaKUX IPUINCIB HA KPUMi-
HAJHHO-IIPABOBY OLiHKY BYMHEHOT'O.

Merto1o cTaTTi € iTI0CTpAIlis HEBiATIOBiZHOCTEH IIiJ Yac BU3HAUEHHS IIOHSTTS I'PYH-
TOBOTO IIOKPUBY (II0BEPXHEBOTO 11apy) 3eMenib y cT. cT. 2391, 2392 KK i momo:keHHAX
3eMeJIbHOTO 3aKOHO/IaBCTBA, K1 MAlOTh BPAXOBYBATUCA B 6JIAHKETHOMY 3MiCTi IMCIIO3H-
IIi#l KpUMiHAJbHO-TIPaBOBUX HOpM [12].

Buraan ocHOBHOrO MaTtepiayy mocuigskeHHs. [[oHATTA I'PYHTOBOTO MOKPUBY € II0-
XITHUM BiJi HOHATTA I'PYHTY i BKasye Ha IMOBePXHEBUH IIap I'PYHTY 3€MeJIbHOI AiMSHKI
(semuri). Tomy r'pyHT y 3eMeIbHOMY 3aKOHO/JABCTBI BUBHAETHCS OJJHUM 3i CKJIAJHUKIB 3€e-
MeJbHUX ALIAHOK (3eMJti). AHAIi3 MOJI0KeHb J03BOJIAE BUSHAUNUTHY TOBepXHEBUH (IPYH-
TOBUI) IIap K MEBHUH IPOCTIP Y MeKaxX 3eMeJIbHOI JIIAHKHY, 1[0 MiCTUTHCSA HAJ Ta Mij
IIOBEPXHEI0 MiNdHKM. BusHaueHe B 3aKOHOZABCTBI IMOHATTA I'PYHTY € BUJOBUM IIOJI0
POZIOBOTO MTOHATTSA 3€MJIi, a CKJIaJT0BOI0 YACTUHOI 3eMeJbHOI AiIAHKY (0T:Ke, i 3eM.Ti)
€ I'DYHT.

Ha migcraBi aHamisy mOHATTS I'PYHTOBOTO IIOKPUBY B UMHHOMY 3aKOHOJABCTBI (K
POAIOYOrO IIapy I'PYHTY 3€MeJbHOI ALIAHKM, HA 3HATTA Ta IepeHeceHHA SKOTO BJAC-
HUK 3eMeJIbHOL TiMAHKY Y1 3€MJIEKOPUCTYBAY IIOBUHEH OTPUMATH CIIeIiaJbHIHT J03B1J)
BapTO 3pOOUTY BUCHOBOK, IIIO caMe I'PYHT Ma€ Ha CBOIl ITOBEPXHI POAIOUMI IIap, AKUH
Ha3WBAETHCA I'PYHTOBUM IIOKPUBOM. P0O3TaIIOBY€eThCA TAKWI POMIOUUI ITIAD ¥ TAKOMY
IIPOCTOPi I'PYHTY (AK CKJIAZHWKY 3€MeJbHOI TiJAHKMW, 3eMJIi), 1[0 BU3HAYAETHCA AK
«30HA aepartii».
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Ot:xe, 000B’ A3KOBUMY O3HAKAMU T'PYHTOBOTO MTOKPHUBY €: a) HOTO PO3TAIITYBaHHS B
MesKaX IPOCTOPY BEPXHBOTO APy I'PYHTY 3€MHOI TOBEPXHi — 3eMeNbHOI JiIAHKHU, 3eM-
qii; 6) BUSHAUEHi MeKi TaKOTO IPOCTOPY I'PYHTY 36MHOI TIOBEPXHi — 30Ha aeparii; B) po-
JI0YiCTh TAKOTO I'PYHTY; T') HeOOXiHICTh OTPUMAaHHSA JO3BOJY AJId 3HATTS Ta IIepeHeceH-
HS TPYHTOBOTO MTOKPUBY 36 MEJIbHUX JiITHOK.

[ToHATTS I'PYHTY OXOILTIOE TPUPOTHO-iCTOPUYHE OPraHO-MiHepaJbHe TiJIo, IO YTBO-
PHUJIOCS HA MOBEPXHi 3eMHOI KOPH i € ocepefKoM HaibiIbII0l KOHIEHTPAIlil TOKUBHUX
PEUOBWH, OCHOBOIO KUTTHA Ta POSBUTKY JIIOACTBA 3aBAAKM HAUIiHHIIIi# CBOIN BIACTHUBO-
CTi — pOAIOUOCTi.

Ileski i3 'pyHTIB HaJMEKATH [0 KaTeropii 0co0JMBO IIHHUX I'PYI I'PYHTIB, AK-OT: fEP-
HOBO-IIiI30JTMCTI HA CYMiIaHKUX BiIKJIaaX JIETKOCYTJIMHKOBI; ACHO-Cipi i cipi omigzomeni
JIETKOCYTJIMHKOBi; YePHO3EMY THUIIOBi MaJIOTYMYCHI Ta YepHO3eMU CUJILHOPErpafoBaHi
cepeqHbOCYIVIMHKOBI ; I€PHOBI IJIeH0B] OCyIIIeHi cepeIHhOCYTINHKOBI; TYYHO-UEPHO3EM-
Hi JIETKOCYTJIMHKOBI; Oy Pi TipchKi OCTEMOBLIi I'pyHTH HAa KApOOHATHUX TTOPOJaX, BAMKKO-
CYTJIMHKOBI TOIIO.

Omxe, y YMHHOMY 3eMeJTbHOMY 3aKOHO/IaBCTBI TOHATTSA IIOBEPXHEBOTO IIAPY BXKUBAETH-
sy IBOX BHAUEHHAX: a) AK TOTOKHE NOHATTIO I'DYHTOBOTO LIAPY, HA AKUYN MOIIUPIOETHCA
IIPABO BJIACHOCTI HA 3eMeJIbHY TIAHKY B il MesKax; 0) K piBHOBHAYHE TOHATTIO I'DYHTOBO-
r'o IOKPUBY, 30KpeMa, Y BUBHAUEHH] TOHATTA I'PYHTOBOTO IIOKPUBY 36 MEIbHUX TiIAHOK.

IIpore B KpuMmiHANTBPHOMY 3aKOHi (30KpeMa, y HasBi cT. 2391 KK Ta gucmosummii ii
4. 1), Ha BigMiHY Bifl 3eMeJbHOTO 3aKOHOABCTBA, BUKOPUCTOBYETHCA MIOHATTS I'PYHTO-
BOTO ITOKPWBY Ta PiBHO3HAUHE HOMY MMOHATTS IOBEPXHEBOTO IIAPY 3€MeJb, a HE TIOHAT-
T4 I'pyHTY. IloHATTA I'PYHTOBOTO MOKPUBY € MOXiTHUM BiJi MOHATTA I'PYHTY i BKa3ye Ha
[IEBHUY TIOBEPXHEBUI IIap I'PYHTY, 10 PO3TAIIOBYETHCA B IIPOCTOPi 3eMeJIbHOI HiIAH-
Ku (38emii). ToMy I'PDYHT y UMHHOMY 3eMeJbHOMY 3aKOHOJABCTBI BUBHAETHCA OTHUM 3i
CKJIATHUKIB 3eMeJbHUX TiJIAHOK (3€MJIi).

Ha mosHaueHHA 3HATOrO i3 3eMeJILHOI TiNAHKY I'PYHTOBOTO OKPUBY (I'PYHTY) UMH-
He 3eMeJIbHe 3aKOHOJaBCTBO BUKOPUCTOBYE MTOHATTA BiZIOKPeMJIeHOI (3HATOI) I'PYHTOBOI
macu. [Ipore 8 KK B:XuBaeThca TepMiH «I'PYHTOBUY OKPUB», KOJU WIETHCS PO 3aBO-
goninHA. IIpoTe 3eMesbHEe 3aKOHOJABCTBO HE BUKODPHCTOBYE IOHATTS «3aBOJIOMIHHA»
IIT0JI0 I'PYHTIB 3eMeJIbHUX TiISTHOK (3eMeIbHOT0 IIOKPHUBY).

Hesakomnue 3aB0OJIOAIHHA I'PYHTOBUM IIOKPUBOM 3eMeIbHOI TiIAHKY (11 TOBePXHEBUM
IIIapoM) 03HAYAE MOTO 3HATTA Ta MEPEHECEHHS 0e3 TO3BOJIY CIIENiaJbHO YIIOBHOBAXKE-
HUX OPTaHiB, M0 3AiMICHIOIOTE JeP:KaBHUNM KOHTPOJb 3a BUKOPUCTAHHAM Ta 0XOPOHOIO
3eMeJib, a00 3a HAABHOCTI TAKOTO JTO3BOJY, ajie 3 MOPYIIeHHAM BU3HAUEHOTO MOPAAKY
(mpaBwT) 3HATTA i IepeHeceHHd I'PYHTY 3eMeabHOI AiiAaHKu. ToMy CyTHICTH HE3aKOH-
HOTO 3aBOJIOJiHHA I'DYHTOBMM IMOKPMBOM MAa€ IOJATATH B 6e30IIaTHOMY BHATTI Ta
IIepeHeceHHi POAIOUOro IIapy 3eMeJbHOI JiMAHKY, 10 3AiCHIOEThCA BUHHUM i3 IOpY-
IIeHHAM BCTAHOBJIEHOTO 3aKOHOJAaBCTBOM Topanky [13; 14, c. 866—869; 15, c¢. 20—46;
16, c. 269-272].

Orxe, 3aBOJIONiHHA TI'DYHTOBMM IOKPMBOM BBAKATHMETHCA HE3aKOHHUM, SKIIIO
BOHO 3IiMICHIOEThCA: a) 0e3 OfeP:KaHHA CIEIiaJbHOTO JO3BOIY HA BHATTS Ta IePEHECeH-
Hs TPYHTOBOTO TIOKPHUBY (POAIOUOTO 1Py I'PYHTY) 3€MeNbHUX MiJAHOK; 0) BJACHUKA-
MU 3eMeJbHUX AIIAHOK Ta/ab0 3eMJIEKOPUCTYyBauaMu, SKi 3AiliCHIOIOTH TaKe SHATTS
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Ta IepeHeceHHA POAIOYOro Iapy I'PYHTY 3 MOPYIIEHHAM BUMOT BUAAHOTO iM JO3BOJIY;
B) BJIACHMKAMM 3eMeJbHMX MOiJIAHOK Ta/a00 3eMJIEKOPUCTyBauaMu, AKUM paHile
BUIAHUH TO3BiJI HA 3HATTA Ta IepPeHeCeHH POAIOUOTO IIapy I'PYHTY aHyaIb0BaHO. Bog-
HOYAC TAKMM 3aBOJIOJIHHAM € JIUIIe He3aKOHHE 3HATTA POAIOYOro MIapy I'PYHTY 3 TEPH-
TOpii meBHOI (oxHiel) 3eMesbHOL TIIAHKY Ta HOro He3aKOHHe IepeHeCeHH Ha iHIy 3e-
MeJbHY ginaury [17; 18, c. 135-136; 19, ¢. 83-85; 20, c. 496].

HesaxonHe 3HATTS I'DYHTOBOTO IIOKPHBY (IIOBEPXHEBOTO INapy) 3eMejb HasdBHE
TO/i, KOJIM BUHHA 0c00a 0e3 CIeIiaJbHOTO T03BOJIY Ha 3HATTS Ta NEePeHECeHHS I'PYHTO-
BOT0 IIOKPUBY (POAIOUOro IIapy I'PYHTY) 3eMeJIbHUX AiJIAHOK a00 3 IOPYIIeHHAM HOT0o
000B’ I3KOBUX YMOB 32 JIOTIOMOT'0I0 IIEBHUX 3ac00iB UM 3HAPALb 3a0Upae 3 MOBEPXHi 3eM-
HOI KOPY POAIOUMH 1Iap I'PYHTY, BUAAIAIOUM HOTO i3 MPOIIapKiB MOKPUBY 3eMeIbHOI M-
naaku. Hanpukian, ocoba-3eMIeKOPUCTYBAY JJIA IOTPeO BIACHOTO CEIAHCHKOTO M'OCIIO-
IapcTBa, AKa He Mae 000B’ A3K0BOT0 MIPOEKTY 3eMJIeYCTPOIO IeBHOI JIMAHKY AK MiICTaBU
IJIs BUAAUi 3a3HAUEHOTO JO3BOJIY Ta MparHe HOJIMIINTHA HOT0 IPOAYKTUBHICTE, BHOYL
3a TOTTOMOTO00 POOOYOro 3HAPAALA 3eMJIepuiiHol MarnuHu (0yIpL03epa) Aad 3pisanud i
PO3PiBHIOBAHHA I'PYHTY 3HiIMa€ 3 TepUTOPii iHIIIO1 (UyKO01) 3eMEeTHHOI JIIAHKY POXIOUNT
IIap I'PyHTY, BilBaHTaKye HOro Ha CIeNiaJbHi TPAHCIOPTHI 3ac0o0M /g IOAAJBIIOTO
HaHECEHHS HA MAJIOIPOAYKTUBHI 3eMeJIbHI JIITHKY CBOTO TOCIIOAPCTBA.

[TepeHeceHHS I'PYHTOBOTO IOKPHUBY (II0BEPXHEBOTO II1aPY) 3€MeJIb K CI0Ci0 He3aKO0H-
HOTO 3aBOJIOAIHHS POJIOUMM IIAPOM I'PYHTY Iepenbadae IepeMilleHHs 3a BiICYTHOCTI
3a3HAYEHOT0 J03BOJY a0 3 MOPYIIeHHIM YMOB HOro BUAaui paHilmie 3HATOI (3a6pamoi)
I'PYHTOBOI Macu (I'PYHTY) 3 TepUTOPii (IPOCTOPiB) OfHiEI 3eMeNTbHOI JIMIAHKY HA iHITY
Oyab-AKUM cIoco00M (30KpeMa, IMIJIAXOM BUKODPUCTAHHA PiSHUX TPAHCIOPTHUX 3aCO-
0iB, BUPOOJEHUX IPOMUCIOBIM CIIOCOOOM UM CAMOTYKKM T€XHIiYHUX IPUCTOCYBaHb i
MeXaHi3MiB, AKi 3a0e3MeuyIoTh TaKe mepeMilleHHA (HAIPUKJIa], KOHBEEPHOI CTPiuKH,
iHCTPYMEHTIB [JIA 3aBaHTaKEHH I'PYHTY TOIIO), iHCTPYMEHTIB Pi3HOTO IOCIOJAPCHKO-
mo0yTOBOTO IpU3HAYEHHS, 3a JOIIOMOTOI0 AKMX 0c00a MOKe IIepeHecTH IeBHUN 00’ eM
3abpaHoro I'pyHTY (Beapa, HOCWJIKH i iH.) TOII0).

Bin nepeHeceHHs I'PYHTOBOTO ITOKPUBY BapTO BimMe:KOByBaTH ioro HaneceHHA. Oc-
TaHHE 03HAUAE MIOKPUTTS POAIOUUM IIIaPOM I'PYHTY MAJONPOAYKTUBHUX 3eMeJbHUX Ii-
JITHOK a00 MiJITHOK, TOBEPXHEBUH Iap I'PYHTY AKUX IOPYIIEHWH, 10 HeoOXigHe s
MiJBUINIEHHA POAIOYOCTI I'PYHTIB Ta IMOKPAIIeHHA iHIMUX AKOCTel 3eMeJbHOI AiIAHKU
(He3aJIe:KHO Bifi TOTO, 3MiACHIOETHCS TaKe IIOKPUTTS POIIOUNM IIIapOM Ha TiIAHIT, 3 AKOI
Bin OyB 3a0paHuii (TaK 3BaHA PEKYJIbTHUBAIis), UM HA iHITi i 3eMeIbHIiN JiMIHITI).

Bucuosku. IIposenene gocaim:keHHs fa€ MiACTaBY OO PYHTYBATH IOTPEOY Y3TOMKEH-
HsA HOPMATHBHOI perJiaMeHTalliil HOHATTA I'PYHTOBOTO MOKPUBY (II0BEPXHEBOT'O IIapy) 3e-
MeJIb Ta He3aKOHHOTO 3aBOJIOMIHHA OCTAHHIM Y UMHHOMY KPUMiHAJILHOMY 3aKOHI YKpa-
iHU Ta 3eMeIbHOMY 3aKOHOAABCTBi. OCHOBHUMMU HAIIPAMAaMU TaAKOTO Y3TOAKeHHA BapTO
BBA)KATH BPAXyBaHHSA BUMOT 3€MEJIHHOTO 3aKOHOJABCTBA, II[0 CTOCYIOTHCSA OCHOBHUX
BJIACTHUBOCTEH I'PYHTOBOTO IIOKPUBY 3€MeJIb, IIiJl Yac perjiaMeHTallii KpuMinaabHOI Bif-
TIOBiTATbHOCTI 32 BUMHEHHS 3JI0YNHIB, mepeadauenux cr. ct. 2391, 2392 KK. e ogaum
HAMpPAMOM HA3BAHOTO Y3TOMKEeHHA € (POPMYJIOBAaHHA O3HAK HE3aKOHHOTO 3aBOJIOMiH-
HA 3aJIEKHO BiJ] BUBHAUEHUX Y 3€MEeJIHbHOMY 3aKOHOJABCTBI BIACTUBOCTEH I'DYHTOBOTO
IIOKPHUBY.
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Ogeca: @enike, 2014. T. 2. C. 494-496.
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Anoranis

Bep3inIl.C., Beponik I. B. IoHATTA I'PYyHTOBOTO MOKPUBY (II0BEPXHEBOTO LIapy) 3eMeJIb Ta He3aKOHHOTO
3aBOJIOZ[iHHA HUM: KDHMiHAJBHO-NIPaBOBi acnekTu. — CraTT4.

PosrustHyTo 3aCTOCYBaHHS HOPM IIPO HE3AKOHHE 3aBOJIOAIHHS I'DYHTOBIM IIOKPUBOM, OCKiJIbKY € HU3KA
mpo6JieM, 3yMOBJIEHUX HEBiMOBIAHICTIO CKIAiB 3I0UNHIB, TepegdaueHux cT. cT. 2391, 2392 KpuwminanbHo-
r0 KOJIeKCy YKpaiHu, Ta [M0JI0KEeHb 3eMeJILHOT0 3aKOHOJAaBCTRA.

IIpoBepene nocifxeHHA fa€e HifcTaBU OOI'PYHTYBATH IOTPEOY Y3roA:KeHHA HOPMATHUBHOI PeriaMeHTa-
1ii HOHATTS I'PYHTOBOrO MOKPHBY (IOBEPXHEBOTO IIAPY) 3eMeJIb Ta HE3AKOHHOTO 3aBOJIOAIHHSA HUM Y UMHHO-
MY KPUMiHAJTBHOMY 3aKOHI YKpaiHu Ta 3eMeJIbHOMY 3aKOHOABCTBI.

Knwoyosi caosa: 'PYHTOBUU IIOKPUB, MOBEPXHEBHUI IIap, 3eMJisd, KPUMIHAJbLHUN 3aKOH, 3eMeJIbHE
3aK0HO/aBCTBO, BiIMOBiTATBHICTS.

AnHoTranus

Bepsun II. C., Beponux H. B. IlonATHE TOYBEHHOr0 IOKPOBA (IIOBEPXHOCTHOTO CJOf) 3eMedb M
HE3aKOHHOTO 3aBJIa/[eHUS MM: YTOJIOBHO-IIPABOBBIE acNeKThI. — CTaThd.

PaccmoTrpeHo nmpuMeHeHre HOPM 0 He3aKOHHOM 3aBJIAJ[eHUU [TOUBEHHBIM ITOKPOBOM, IIOCKOJIBKY CyIIe-
CTBYeT PsAJ mIpobJeM, 00yCI0BIeHHBIX HECOOTBETCTBIEM COCTABOB IIPECTYILIEHNU, IPeyCMOTPEHHBIX CT. CT.
2391, 2392 Yro0BHOr0 KOfeKca YKPanuHbl, U MOJOXKEHII 3eMeJIbHOI0 3aKOHOLATEILCTBA.

IIpoBenenHoe ucceoBaHIe T03BOJIAET 000CHOBATh HEOOXOAMMOCTD COTJIACOBAHNUA HOPMATUBHOM perJia-
MEHTaIlUU IIOHATUA IIOUYBEHHOI'0 IIOKPOBa (HOBerHOCTHOI‘O CJIOH) 3€MeJIb 1 HE3aKOHHOI'0 3aBJIaJIcHUA UM B
ZIeHCTBYIOIIEM YTOJ0BHOM 3aK0HEe Y KDanHBI U 3¢MeJbHOM 3aK0HOIATEIbCTBE.

Knwouesvle c08a: TOUBEHHBIN OKPOB, ITOBEPXHOCTHBIM CJIOH, 3€MJIS, YIOJOBHBIN 3aKOH, 3eMEIbHOE
3aKOHO/IATEeIbCTBO, OTBETCTBEHHOCTD.

Summary

Berzin P. S., Berdnik I. V. Definition of the soil cover (surface layer) of the lands and its unlawful
appropriation: criminal and legal aspects. — Article.

The article is devoted to the issues of the regulations application on unlawful appropriation of the soil
cover caused by the incompatibility of the elements of the crimes provided for in Articles 2391, and 2392 of
the Criminal Code of Ukraine and provisions of the land laws.

This research gives grounds to substantiate the need for harmonization of the normative regulation
of the meaning of the soil cover (surface layer) of the lands and its unlawful appropriation in the current
Criminal Law of Ukraine and land laws.

Key words: soil cover, surface layer, land, criminal law, land law, liability.



