200 Axmyanvhi npobaemu Oepicasu i npasa

Summary

Ostapenko T. A. Philosophical hermeneutics and its application as an example to «Rights, by
which is the Little Russian people judged» in 1743. — Article.

This article analyzes the role and importance of the hermeneutic method of interpretation of the
outstanding rights’ monument — «Rights, by which is the Little Russian people judged» in 1743. It
provides basic examples of the method of legal hermeneutics in the interpretation of the content of
this legal act.

Keywords: hermeneutics, legal system, the codification of law, application of the law, the
interpretation of law, «Rights, by which is the Little Russian people judged» in 1743.
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OPATMEHTAIIA MIZKHAPOJTHOT'O ITPABA:
METOJIOJIOTTYHUN ACIIEKT

Onuieo 3 OCHOBHMX TEHIEHIIIH PO3BUTKY MiKHAPOJHOTO IIPaBa Ha CYyYaCHOMY
erami € (pparmMeHTaIis, ToO0OTO YTBOPEHHS B paMKaxX €INHOI MiKHApOAHO-IPABOBOI
CHCTEMHU OKPEMHUX ITiBHE3AJEKHUX IIPABOBUX PEKUMIB, IO MiABUINYE PUSUK KOH)-
JIiKTy y mpaBo3acToCyBaHHi. IBuie pparmMenTaiii Ta OKpeMi H0Oro CTOPOHM aKTUB-
HO mociaimkyiorbes Komiciero 3 mimkmapommoro mpaBa OOH [1] ta BuemumMm, IO
3aiiMaloThesa mpobjeMaMu Teopii MiKHapogHOTO TpaBa [2; 3], ogHAK IpPU IHOMY
pOBTIIAmAIOThCA MepPeBaskHO (haKTUYHI TaHHI, 0 CBigUyaTh mpo hparMeHTaIlifiHi TEeH-
JeHIil po3BUTKY MiKHAPOJHO-IIPABOBOI CUCTEMU, IPUUYMHU Ta HACTIAKU ()parMeH-
raiii. Bogmouac HeZoCTATHBO TOCIIIMKEHNM 3aIUINAETHCSI METOLOJIOTIUHIH acCIeKT
npobsieMu, TOOTO MeXaHi3M, 3a JOTIOMOTOI0 SKOr'0 MiKHAPOAHI aKTOpPM BIJIMBAIOTH
Ha MiKHapOAHO-IIPABOBY CHUCTEMY, BUKJUKAIOUN KUTTI ABUIIE ()parMeHTaIii.

IIurtamuam Teopii Ta MeromoJorii pparmenTamii MiKHapPOZHOTO IpaBa IPUCBA-
THJIM CBOI JOCTif)KeHHA Taki BiTumsHAHI Ta 3apyOikui Bueni, ax O. @. Kicrinuna,
K. Jirneit, E. Beusenicti, k. V. [layns, M. Hikcon, M. C. Ilayxcena, II. Cmipo
Ta iH.

Mera cTaTTi — OKpPECAMTH METOLOJIOTIUHI acIeKTH NOCIiKeHHS (pparmeHTamii
Mi’XHapOIHOTO IpaBa.

Posrnapatoun mMexaHisMm (parmenTarii, HeobxigHo OpaTu A0 yBarum Toi (paxT,
1[0 CydYacHe MijKHApOJHE IMPaBO PO3BUBAETHLCA B yMOBaX Ta IIiji BILIMBOM IJI00AJi-
sarii csiToBoi cucremu. B miteparypi aBuma ¢parmenraifii Ta riobasisarii me-
pPigKo IpOTHCTABIATLCI. 30KpeMa, A. Pordenss Bkasye, 110 BiIHOCHHN B cydac-
HOMY CBiTi BM3HAUalOTHCA, 3 OJHOTO OOKY, MOIIEHTPOBUMU IIpoiiecamu (ryiobasisa-
Iiero Ta iHTerpaiiei), a 3 iHmoro — BignmeHTpoBUMU ((hparMeHTAIli€l0 Ta epo3ieio
nep:raB) [mut. 3a 4]. 3 TaKO0 MO3UIII€I0 HABPAJ UM MOKHA IOTOJUTHCH. PparmeH-
Talig He € aHTUTe3010 Iyobasisalrii, 11l ABUINA B3araji He MOXKHA 3iCTaBIATH yepes
pisuicTh y ixHi#t mpupoxni. HaBmaku, (parmeHraiis € HEMUHYYUM PpPe3yJIbTATOM
riobasisanii, oguiero 3 mpobseM, 110 Helo MopPoIKyoThesa. K Bigsmauus I1. M. [Iio-
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myi, «IUTaHHA (PparMeHTaIii Mi’KHapOAHOTO IIpaBa € MepeBaKHO NOKTPHUHAJbHUM
cImopoM riofaJisamniiiaoi epu» [5, 1], ToO6To (hparmenTailia BinbyBaeThcsa B epy IJI0-
Oaurizalfii ogHOYACHO 3 HEIO.

HopmaTtuBHa Ta incTuTyuiiiHa inTerpaiisd, 1o Big0yBaoThCSI Ha CBiTOBOMY piBHI
B Ipolleci riobaiisaifii, BUKJNKAIOTL Te, 1[0 T. Bpoya HasBaB «iHTerpamiiiHuMM
ruckamu» (integration pressures) [6, 99]. Posymitoun morpeby y ruimoimmiii imrer-
pamii, yuacHUKY Mi:KHAPOJHUX BiTHOCHH OJHOYACHO He 0aKaI0Th MOCTYIIATHCA CBOIM
CYBEPeHITeTOM Ha KOPUCTh HaJAep:KaBHUX iHCTUTYIIIH, AKi 1o iHTerpaiiio 3adesime-
YyIOTb, @ TAKOX 3/ilICHIOIOTh iHAWBiAyaNbHI Ta KOJEKTUBHI 3yCUJJIA AJIA 3aXUCTY
CBOiX IIPABOBHUX CHCTEM BiJ Bce Oijblll iMIIepaTHBHUX MiKHAPOLHO-IPABOBUX BILIUBIB.

CyuacHi MiKHApoAHi iHCTHTYIIII 37aTHI cTBOPIOBATH 3000B’A3aHHA AJA JEePiKaB
B CHJIy TIOBHOBA)KEHb, HAJAHUX HUM CTATYTHUMU JOKYMEHTAMU, HABiTH 3a BifCYT-
HOCTi TpAMOi 3rofiu Jep:KaBy HA 000B’ABKOBiCTH TAKOTO 3000B’A3aHHS, MPUKJIAIOM
YOTr0 MOXKYTh ciayryBatu pesoumomnii Pagu Besmexku OOH, axuM gep:xaBd MYCATb
migmopaakoByBaTuchk B cuiy uierncrBa B OOH. Ilep:kaBu Ta Haagep:KaBHI yTBOPeH-
HS He MOMKYTb BiIMOBHUTHCH BiJ BHKOHAHHS CBOiX MiKHApOAHHX 3000B’A3aHb, a
TaKOK Bifi 3araJbHUX 000B’A3KiB 3a MIKHApPOZHUM IIPaBOM, BCTAHOBJIEHUX MHOT0O
iMmepaTHBHEMY HOpPMAaMH’, TOMY, B pasi SKIIO Iep:KaBa 3’fCOBYE HEBiAMOBiAHICTH
B’ABaHHA, a BiAMOBJAETHCA BiJ HOT0 BUKOHAHHS, MOTHUBYIOUM II€ OCOOJIMBOCTAMU
KoukperHoi curyarii [7]. Taki mii € BigmoBimmio Ha «iHTErpalifiHMii TUCK», AKa
JO3BOJIIE MiKHAPOAHMM aKTOpPaM PEryJOBATH CTYIiHb CBOEI ydacTi B iHTerpariu-
HUX TIPOIECcax.

E. BenBewnicri Ta k. Y. [JlayH3 BUAINAIOTL, YOTUPHU OCHOBHI cTpaterii, AKuMu
TIOCJYTOBYIOTLCS Jep:KaBU IJIs IOCJa0JeHHs iHTerpamiiHux Tuckis. Takumu cTpa-
TErifAMHU €: CTBOPEHHA BEJMKOI KiJBKOCTI BY3bKHX YIroll, YKJIAJaHHS YroJ 3 KOPOT-
KMM YacoM Jii abo 0[HOPa30BOIO /i€, 3BY:KEHHS ITOBHOBAKEHb CTBOPIOBAHUX yTO-
JaMu cy0’eKTiB (HaIpHKJIaL, KOHTPOJIbHUX MeXaHi3MiB) Ta IOTrpo3a BUXOOY 3 «He-
3py4YHOi» yrogm abo imimitoBamHaA ii sminum [8, 602]. OueBumHO, 1II0 KOXKHA 3 ITUX
cTpaTeriii Tiero um iHIIOI Mipoio cupusae (pparmMeHTamii MiKHAPOIHOTO IIpaBa.

I'nobanisallia € pe3yIbTaToM IijJeCIPAMOBAHUX 3YCHJIb MiKHAPOIHOI CHiILHOTH
110 SIKiCHOMY IIepPeTBOPEHHIO MiKHAPOAHOI CHCTEMU 3 METOIO IiJBUINEHHA ii edek-
TUBHOCTI JJIA BUPiIlIeHHSA IJI00aJbHUX 3aBAaHb. PparMeHTallis, B CBOIO 4epry, HE €
Pe3yIbTATOM CIPAMOBAHUX Ta CKOOPAWHOBAHUX Nifl MiXKHAPOIHUX aKTopiB. BoHa €
pe3yJIbTaTOM OKPeMHX iXHiX Ailf, CIpAMOBAaHUX HA IOCJA0JeHHS «iHTerpamiiHux
THCKiB» Ta 3aXMCT CBOEI IPaBOBOI cHCTeMH BiJ «IOoCATaHb» 3 OOKY Mi:KHApPOIHO-
mpaBoBoi cucreMu. ['iobasisaiis HepPigKO po3riAmaeThCA AepKaBaMu SK 3arposa
CYBEpEHiTeTy, AKUI «3BY:KYETHCA B PE3yJIbTATi iHOBEMHUX iHBECTHIIil, CTBOPEHHSA
perioHaJIbHUX eKOHOMIUHMX OpraHisaIiil, mifnucaHHa pisHOMaHiTHUX yrox» [9, 41].
IIpaBo BuCTymae ogHUM 3i 3HAPAID 3aXO0IY AEeP:KABHOTO CYBEPEHITETY BijJ BILIMBY 3
00Ky MiKHApPOAHOI CHCTEMH.

Mo:kHa BUIiINTH TIeBHi 3arajbHi TeHIeHIii, AKi, V CBiTIi HAABHUX IOKTpHU-
HaJIbHUX JOCHifKeHb, MOKHA Ha3BaTH (paxkropamu (parmeHraiii MisKHapOZHOIO
npaBa. [leli TepMiH HEPITKO 3aCTOCOBYBABCA V JIiTEpaTypi, 30KpeMa HUM KOPHUCTY-
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orbed O. ®. Kicminuna [10, 7] Ta K. Jlitne# [1, 262]. Ilo BizHOmEHHIO KO MiKHA-
POIHO-IIPABOBOI CUCTEMHU TaKi (aKTOPM MOXKHA ITOAIIMUTH HA BHYTPIITHI Ta 30BHIIIHI.
Ilo BHyTpimHIX (aKTOPiB CJIiJf BiflHECTH CUJIM, IPUTAMaHHI caMmiil cucreMmi, 110 mO-
POMIKYIOThCA 00’ €IHAHUME Y CHCTEMY eJieMeHTaMM Ta rPylaMu eJeMeHTiB. 30BHiIII-
HiMu GaKTOpaMu CJiJ BBasKaTW BILIMBU CEPENOBUINA, B AKOMY IepedyBae MiKHa-
poamo-mpaBoBa cucrema [12, 9], To6To MiKHApPOAHOrO MPaBOMOPALKY. Biepiie mo-
niouwmit moxin sacrocyBaB B. II. [laneBCcbKUI 1O BiIHOINIEHHIO JI0 IKepeJs MiKHapo-
Horo mpasa [13, 44]. BogHouac He MOKHA OTOTOKHIOBATH A Kepesia MiKHAPOIHOIO
mpaBa Ta CUJH, 10 #Horo TBopATh. Koumentia B. II. [laHeBCchKOT0 3aCTOCOBYETHCS
HaMU JI0 [PKepeJ MiKHapOJHOTO IIPaBa IO aHAJIOrii, a He Yepe3 OTOTOXKHEHHS JJKe-
pea Ta GaKToOpiB MiKHApPOJHOTO IpaBa.

Binpmriers ¢akTopiB (parmenTanii BimHOCATBHCA 10 I'PyNM 30BHIITHIX, OJHAK
BILJIUB BHYTPINIHIX Ta 30BHINIHiX (haKTOPiB A4 ()parMeHTallil Mae piBHe 3HAUEHHH,
OCKiJIBKY (pparMeHTaIlid cTae MOKJIMBOIO JIUITIE Y BUMAAKAX aKyMYJIAIlil BHYTPIITHIX
Ta 30BHIMHIX GarTopiB. OcobmuBicTi0 30BHIMHIX (aKTOPiB € TaKOXK IXHill JBOCTO-
pouHii xapaxrep. Ciif roBopuTH He TiIbKM IPO BILIXUB MiKHAPOLHOTO CEPeJOBHIIA
Ha IIpaBo, aje ¥ Ipo 3BOPOTHHUI BILIMB IpaBa HAa MijKHapoaHe cepegoBHINE Ta HOTO
aKTOpiB, TOOTO 30BHIINHI (haKTOPH MiXKHAPOJHOTO IpaBa B IiJIOMY Ta (pparmMeHTaIrii
MiKHApPOJHOTO ITPaBa 30KpeMa CJIiji PO3TIANATH ITle i K CII0co0u B3aeMO/il MixKHa-
POJHOTO TIpaBa Ta MiKHAPOZHOTO CePeJOBUINA.

K. Jlitnen Buginsae mactynHi hakropu parmeHTaiii MiKHaApOJHOTO mpaBa, IO
MOKHA BiHECTHM IO IPyIM BHYTPIIIHIX: BiCYTHICTH IEHTpPani30BaHUX OpPraHis,
clieriajisamid npaBa, BiIMIHHOCTI y CTPYKTYpi IpaBOBMX HOPM, HafABHICTH Ilapa-
JIEJIbBHUX HOPM IIIOZO OZHOTO ¥ TOTO K CaMOTO IIpeJMeTa Ta KOHKYDEHIis HODM,
posiIupeHHsa c)epu OXOIJIEHHS MiKHAPOJAHOTO IIpaBa Ta PisHUX PEKUMIiB H1OTO BTO-
punHEuX mpasuia [11, 263].

HaiiBa:kauBiniuM 3 BKasaHUX YABISEThCA MePIINi (HaxKTop, ajiKe KJIOUYOBOIO
0CO0JIMBiCTIO MisKHAPOIHOTO IIPaBa, AKA 3yMOBJIOE MOMKJINBICTh HOTr0 (hparMeHTaIii,
€ BiJICyTHICTH €IMHOTO IEHTPAJHLHOTO CY0’€KTa, MOBHOBAKHOTO CTBOPIOBATU IIpa-
BOBi HOPMU Ta 3JaTHOI0 3000B’A3aTH YYACHUKIB MiKHAPOJHMUX BiIHOCHH IIi HOPMH
BUKOHYBaTH. B HallioHAJIHLHOMY IIPaBi poJb 3000B’3y0U0ro cy0’eKTa Bigirpae mep-
JKaBa, KA BCTAHOBJIIOE €IVHWI IIPABOBUI PEKUM Ha CBOil TepuTopii Ta moriamae
3a JOTPUMAaHHAM HAI[iOHAJBHOTO ITpaBa (hisMUHUMY Ta IOPUIUIHUMEU ocobamMu. ¥ MixK-
HapOAHOMY K IpaBi IPHUHIUIIOBO BiZICYTHA MOKJINBICTH CTBOPEHHS TaKOro 3000B’d-
gyiouoro cy6’ekra. Ha saBaji craioTh mIpUHIMIIN DPiBHOCTI Ta cCyBepeHiTeTy.

Sk Bigsmauae M. I[ikcoH, «y BigHocMHaX MixK nep:kaBaMu Heba)kaHe iCHyBaHHS
BiTHOCMH MPaBOBOi 3BEPXHOCTi...CHCTEMa MiKHADPOIHOTO IIpaBa MYCUTh 3a0e3meuy-
BaTHU B3aEMOJiI0 IOPUINYHO PiBHUX Cy0’€KTiB, a He KOHTPOJOBATH ix» [14, 2]. Taxi
«IOPUAUYHO PiBHI Cy0’€KTH» He € i He MOXKYTh OyTM MOBHICTIO HE3AJEKHUMU Ta
HeyImepeml:KeHMH Y CBOil MiKHapogHiN mpaBoTBOpPUill misgnbHocTi. KoxxHa mepika-
Ba, BOUEBM[b, IIparHe A0 KPAI[OTO MiCIld HAa MiKHApPOAHil apeHi, 3aCTOCOBYIOUU
IJis JTOCATHEeHHs ITiel MeTH Bci HasBHI B Hei 3aco0u, B TOMY UHC/Ii MiKHApOLHE
npaBo. IIpakTnyHO Ie o3HAuae, IO KOMKHA Jep:KaBa HaMaraeThCsA MaTU SKOMOTA
Oisplite mIpaB Ta MeHINe 000B’SI3KiB y MOPiBHAHHI 3 iHIMUMU Jep:KaBaMu.
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Posmogin mpae Ta 000B’A3KiB MiK Iep:KaBaMM, IO BTiIIOETHCA Y MiKHAPOIHO-
My mpaBi, BigoOpaskye ruobanbhi momitumuni mpomecu. Ak Bimsuauae II. B. I'peiir,
MiKHapOIHe IIpaBO He MOKe icHyBaTH B isojdAnii Bix moniTuuHuMX (haKkTopiB y I1a-
puHi MikHapoguux BimHocuH [15, 11]. BHacaigok mporo MixHapOAHE IPABO OiMbIII
mofiOHe M0 HAIliOHAJBHOTO IIPHUBATHOI'O HOTOBIPHOTO IIpaBa, HiK M0 HAIlIOHAJBHOTO
my0Jiunoro mpasa. IloBefiHnKa gep:KkaB Ha MiKHAPOAHil apeHi mofiOHa 40 HmOBeXiH-
KM UWIEHIB CIiJILHOTH, 1[0 HAMAralOThCA JOMOBUTHUCH 3 IEBHUX ITUTaHb, CIIMPAIO-
YKCh HA CBOIO MOTYTHicTh Ta BiiuB. CayiiHoio yasiasgerbesa aymia M.C. Ilayicena,
SIKWH OIMCY€E MiKHApPOJHE IIPaBO AK CUCTEMY, 1[0 CTBOPIOETHCA, (DAKTUUHO, HE IIpa-
BOBUMU 3acobamu, a BoJelo aep:xas [16, 1764].

Komenryoun 1o gymxy M. C. Ilayacena, II. Coipo Bigsnauae, 1110 MiKHapogHe
IIpaBo He HiATPUMYETHCA MATEPiaJbHOIO CHJIONI, 3JATHOI BILIMHYTH HA MisKHapPO-
HuX akTopiB [17, 23]. Tum He MeHII IIi aKTOpM, B TOMY YHCJi Aep:KaBU, MiKHa-
ponHi opranisarii i, Mo BaKJIMBO, IONITHYHI AidUi, 3MYINEH] paxyBaTucd 3 MiKHA-
POJHVM IPABOM AK 3 HE3aJIeKHOI0 CUCTEMOI0, CTBOPEHOIO He TiIbKU IXHBOIO BOJIEIO,
a y3ro[KeHOI0 BOJIEI0 BCiX yYACHUKiB MiKHApOAZHUX BiJHOCHMH. YTBOPIOETHCA Xa-
pPaKTepHa I Mi’KHAPOAHOTO IIPaBa CYNEPEUHICTh MiK BOJIEI0 OKPEMUX YUACHUKIB
MiKHAPOTHUX BiIHOCHH, AKi IPardyTh 40 HeOOMEXKEeHOCTi BJACHUX Milf, Ta IPUIH-
caM¥ 1paBa, a TaKO YCBiJJOMJIEHHAM YyYaCHUKAMU IIOTPEOM y MPaBOBOMY DPETYJIIO-
BaHHI Mi)XKHApPOTHMUX BiTHOCHMH B IyCi KOMIIpOMicCy.

k. k. CaTtMoOH IecuMiCTHYHO KOHCTATYE «HEIOCTATHIO 3TYPTOBAHICTh MiKHA-
ponHoi CIiBHOTH, IO BimoOpaskaeThcsa y Horo mpaBi Ta icHyBaHHI pisHOUMTAaHBb
BiTHOCHO (hyHIaMeHTaJbHUX MOMEHTIB, BHACJIIOK YOTO 3MicT H10T0 KOHIIENIill yac-
TO ONMHSAETHCA MEHIN 3aXUIIEHNM, HijK Yy HAIlilOHAJIbHOMY IIpaBi, IO MPU3BOAUTE ZI0
TOTO, III0 MPABOTBOPUMI IIPOIEC V MisKHAPOTHOMY IIPAaBi 4acTO BUSABIAETHCA TOBOJI
BigHOCHEUM» [18, 5—6].

Hacrynuy rpyny axropiB (pparmMeHTaIlii cTaHOBAATD TaKi, IO OB’ A3aHi i3 po3-
IUPEHHAM MiKHAPOJHOI'0 IIpaBa Ta 3POCTAHHAM Horo creriamnisarmii. Take posmu-
PEeHHS IPOABIAETHCA B IBOX acmneKkTax. [lo-mepime, 30i1bIyeThess 06CAT TPABOBiIHO-
CUH, IO PEryJaioioThcA MisKHapomZHuM mpaBoM. Ilig MiKHaApOIHO-IIPABOBE PETYJIIO-
BaHHA MiANafaloTh HaBiTh OKPeMi chepu BHYTPIIIHBOJEPIKABHOTO KUTTH, II[0 Befe
JI0 BiTOMOT0 KOH(IIKTY Mi*KHAapOIHOTO IIpaBa Ta Aep:KaBHOro cyBepeHitery. Ilo-mpyre,
301BIIyeTHCS KiMBbKicTh Cy06’€KTiB MiKHAPOAHOTO IIpaBa, HAaAiJeHWX IpaBaMu Ta
000B’A3KaMu MiXKHAPOJHUX aKTOPiB, IO 34ATHI BILIMBATU HA PO3BUTOK MiMKHAPOI-
HOTO mpaBa abo MpsAMO HOr0 TBOPUTH.

Taxe 30iJbIlIeHHSA BUABAAECTHCA AK KidbKicHMM, Tak i AkicHuM. I3 posmamom
JIBOTIOJIAPHOI CHMCTEeMU MiKHAPOAHUX BiTHOCHMH Yy CBiTi 3pocyia KiJbKiCcTh Iepikas,
III0 IPOBOJATH CAMOCTIMIHY 30BHIITHIO IOJITUKY, a OT/Ke HAMAaralThCA CAMOCTIiHHO
TBOPUTH MiKHApPOJHE MpaBo Jjs BiaacHuX moTpebd. Tak camo 3pocrae KiJTbKicThb
MiKHAPOTHMUX OpraHisamiil, CXMJIbHMUX IO CTBOPEHHS BJIACHUX Mi'KHAPOIHO-IIPABO-
Bux pe:xkuMiB. OmHOUACHO BifOyBaeThCcA AKicHA 3MiHA CKJIALy MiKHApPOJHMX akK-
ropiB. I3 mpuituartam B 1986 pori Kousenirii mpo mpaBo MiKHapOZHUX IOrOBOPiB
MiK Iep:KaBaMM Ta MiKHApOJHUMU OpraHisamisMu abo MisK MisKHapOJAHUMU OpraHi-
samigMu MixKHaApOAHI opramisamii safiHaau 4yinbHe Micle y JaBax cy6’eKTiB MixHa-

ATIIAII. Bun. 67. 2 Bepcrka. IBanosa. 01.07.13



204 Axmyanvhi npobaemu Oepicasu i npasa

poxHOro mpaBa. B OKTpuHI Bee mupiite 06roBOPIOIOTHC MOKJIMBOCTI HAJaHHS MijKHA-
pozmHoi IpaBocy0’€KTHOCTI MiXKHAPOAHUM HeypAmOBUM opraisamisam [19, 8], Tpamc-
HAI[iOHAJPHUM KOPIIOpAIliAM Ta iHIMUM «HeTpaguiiiHuM» cy0’ekram [20, 382].
IIpaMuM pesyabTaTOM 3POCTAHHA KiJBKOCTI Cy6’€KTiB MiKHApOAHOTO mpaBa CTaE
BUHUKHEHHS KOHKYPYIOUMX HOPM Ta KOHKYDPYIOUMX PEKUMIB, MidK AKMMU BifCcyT-
HA He TLIbKM iepapxis, aje HaBiTH i HeIBO3HAUHI IIpaBMJIa B3aEMOIii.

HacnmizkoMm «IpoHMKHEHHS MiKHApOHOTO IpaBa y cdepH, I0 pPaHille peryJio-
BAJINCA BUKJIOYHO BHYTPIITHLOAEP:KABHUM IIPABOM Ta 3 MOTPAILIAHHAM IIiJ Iii0
MiKHApOJHO-IPABOBUX HOPM BCe IMUPIIOro Koja oci6» [21, 130], € posmiupenHs
0asu MiKHAPOAHOI IIPABOCBIIOMOCTI K BILIMBOBOTO (haKTOpa ()OPMyBaHHS MiKHA-
pomHOro mpaBa Ta 30iJMbIeHHA KiJbKOCTI cy6’eKTiB Iriei mpaBoceigomocti. B pe-
3yJbTATI Mi’KHApPOIHE IIPABO CTA€ BCe MEHII TOMOT€HHUM.

Imeosnoriunmii YMHHKUK (hparMeHTaIlii MikaBuil THUM, 110 HOT0 MOKHA POSTIALATH
OIHAKOBO fAK BHYTPINIHIZ Ta AK 30BHIIIHIN (arTop. Posridmatoun MiKHApPOTHY
MIPaBOCBiOMICTh Y CTATUYHOMY BUTJIALI, MOKHA KOHCTATyBATHU IIPOCTUI OPaK €HOCTI,
KUY € IepeayMoBo0 (hparmenTartii. Posrisagaroun ii y smHaMivHOMY BUTJIAMI, MOKHA
BCTAHOBUTH KOH(MJIIKT IIpaBOCBigoMOCTel, KW € AKTHUBHOI PYIIiAHOIO CHJIOI0
(parmenTarii.

Heobxigmo migkpecanTu, 110 HETOMOTEHHICTh MiKHAPOAHOI ITPAaBOCBiIOMOCTI He
€ aHi CyTO IPaBOBUM, aHi HETATUBHUM sBuIllleM. HeroMOreHHiCTh BUCTYIIA€ OTHUM 3
MIPOSBiB MOCTMOZEPHICTCHKOI MapagurMu TIJI00aJbHOTO PO3BUTKY, SKa IIOB’A3aHa
«i3 3aTBEPKEHHAM ILTIOPAIICTUYHOI IMapajurMu, BiIMOBOIO Bijl €BPOIIOIEHTPUIMY
Ta eTHOIEHTPU3MY, ITPOTOJIOIIEHHAM IPUHINIY MHOKUHHOCTI, (hparMeHTallii KyIb-
TYPHOI €IHOCTI, yBarow A0 0cO0KCTOCTi Ta il BHYTPIIIHLOTO CBiTY, CAMOBIJHOBJIIOIO-
YUM CTPYKTypaM, OIUTAHHAM ifmeHTHuyHOCTi Ta iH.» [22, 98]. HoBuii Tun riobans-
HUX BiflHOCHH Big3HauaeThcA HecTabiIbHiICTIO, HeNiHifHiICTIO Ta HepiBHOMipHicTIO.
Bigrak HeMuHyYe BUHUKAE (DparMeHTOBAHICTh OYIb-AKUX TJI00AJbHUX SABUII, B TOMY
yuci i MisKHApPOIHOTO IIpaBa.

Bpax emmocTi MiKHApomHOTO mpaBa POOUTH HOr0 YpasJMBUM [OJA 30BHIIIHIX
BILJIIMBiB, IO BUKJWKAIOTh ()parMeHTAIlil0. ¥ ABJAETHCA, IO OCHOBHUM 3 TaKHUX
30BHIIIHIX YMHHUKIB € KOHQIIKT Mi’KHADOTHUX aKTOPiB. SOBHIIIHICTH IIHOTO KOH-
(iixkTy BUBHAUAETHCS THM, III0 BiH BiI0yBa€eThCA 1032 MEXKaMU MiXKHAPOJHO-IIPABO-
BOI cucTeMM y IapuHi MiKHAPOJHOTO IPABONOPAJKY Ta MiKHAPOJHUX BiTHOCHH.
Bix ToumThCA HE TiIBKM B IPaBOBil, aje B ycix cdepax MiKHApOAHOI B3aeMOii.

Mixuapoguuit KOHQIIKT HEMOKHA PO3IVIANATU SAK CYTO AECTPYKTUBHE SBUIIE.
Hapnakw, n1a MikHApPOZHOI crcTeMU KOH(MIIKT — ABUIIE «IPUPOJHE Ta TPATUITIN-
He» [23, 179]. CropoueHHA KiJbKOCTI MisKHapogHuMX 30POMHUX KOH(IIKTIB B oC-
TaHHi JecATUPiUYa O3HAUAE He 3MEHIIeHHS KOH(JIIKTHOTO IOTEHITialy MiKHApO.I-
HOI cucTeMHM, a ImepeTiKaHHI KOH(IIKTIB 3 BiiChKOBO-IOJITHYHOI 0 €KOHOMiUHOI,
KYJbTYPHOI Ta MPaBoBOi chep.

0. O. Mepexko BKasye Ha Te, 110 (GOPMYBaHHA MiMKHApPOJHOTO IpaBa AK IIOJIi-
TUYHOTO iHCTPYMEHTY 3aJIEKUTh BiJl YCBiIOMJIEHHS 3aBIaHb MiKHApPOAHO-IIPABOBOI
moituku ii TBopuaAmu [24, 37]. MixkHapogHi akKTOpPW MOMKYTH AeKJapyBaTu abo
HaBiTh gificHO IparHyTH IO €AHOCTI MiKHapomHoi mpaBoTBopuocTi. OgHAK pisHiCTD
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ixHix mpaBoBuUX (ijoco(iii MoKe MPUSBOAUTHU A0 Pis3HUII y OaueHHI OHMX i THUX
caMUX MiKHApOIHO-NIPAaBOBHUX 3aBJaHb, IOTPed Ta (peHOMEeHiB.

T. P. Koporkuii Ta €. H. IlleBuyk BimsHAUaiOTh, IO «B CHUJIY OCOOJMBOCTEMH Ipa-
BOBOI IIcMXO0JIOTii Ta MPaBOBUX IOTJIALIB, BiIUYTTiB Ta €MOIIiif, IO ii CKJIamar0Th,
Mi’XKHapoJHa IPAaBOCBiZOMIiCTb...y OiJIBIIOMY CTYIIEeHi, aHi)XK HalioHaJbHE IIPaBO,
mifgaeThes PeIiriiHoOMy BILIUBY, IO B TeMepilIHii yac 0coOGJIMBO IPOSIBIAETHCA Y
MiKHApPOXHili TpaBocBimoMocTi icmamchKkux aep:kaB» [21, 136]. VaBaserbes, 1o
peNiriiHui BIJIMB HA MiMKHAPOAHY IIPABOCBiIOMICTH € JIMIIIE OKPEMHM BHUIIAAKOM
imeosoriunoro BmiwBy. MiKHApOAHE IPaBO, BPEIITi-PEIT, TUNIEThCA JIOIBMU, III0
MaloTh BJACHI MOTJVIAAM Ha IOTpi6He Ta HeoOXimHe y mpaBi, Ha #oro saBmaHHS Ta
ninHocti [25, 67].

Ha BimmiHy Bix HaIllioHAJBHOTO IIPaBa, IO CTBOPIOETHCS TA PEANIBYETHCA OTHUM
aKTOPOM Ha ITificTaBi €IMHOI KOHIIENIIil, KOHIENTYyaJ bHi 3acay MiKHAPOJHOI'O IIpaBa
3IATHI 3MiHIOBATHCH B 3aJIEKHOCTI Bim moJiTuuHOI cuTyamii Ta BiTHOCHMH MiX mep-
skaBamu. [Ilomo mporo M. JlikcoH BigsHauae, 110 «IpaBuUja B MiKHAPOJHOMY IIpaBi
CTBOPIOIOTHCSA, EPEBAKHO, Aep:KaBaMu ab0 3 BIACHUMH IiIAMHU, ab0 SK 3acib mis
ToJIeTIIIeHHA (PYHKIIIOHYBAaHHSA OpraHisaliii, 4yjJeHaMu AKX BOHU €» [14, 3].

Iamum daxTopoMm (hparmeHTanii BuCTyImae cBimoMe MaHIMyJIOBAaHHA MiMKHApPOX-
HO-IIPABOBUMM HOPMaMH i3 MOJITHYHUMU IiJIAMU, III0 HalsSCKpaBillle MPOABIIAETh-
¢S 3HOB-TaKM y c(epi saxumery npas jgoguau. Hapasi B MisKHapogHOMY IIpaBi CKJIa-
JaeThcsa HeOe3IeuHa MPaKTUKA 3aCTOCYBAHHSA IIPAB JIIOAWHU B SKOCTi 3HAPANAA AJIA
BUTIPABJAHHA MOPYIIEHHA He MeHI (yHIaMeHTAJbHOTO MPUHIMITY MiKHAPOJHOTO
mpaBa — IPUHIUIY Aep:KaBHOro cyBepeHiTeTy. Bropraenns no IOrociasii, BifiHu B
Adramicrani ta Ipary, pociiicbko-rpysunchka Bifina 2008 poxry crBopuiau Hebes-
TeYHi Mpele/ieHT! irHOPYBaHHS NPWHIIMIY AEep:KaBHOTO CYBepeHiTeTy, AKui Je-
JKATH B OCHOBI KJIACHMYHOTO MiKHApOAHOTrO mpaBa. Ilomyk KomMmpomicy Misk mpwH-
IUIIOM TTOBAry MpaB JIIOJUHY Ta IPUHITUIIOM JepP:KaBHOT'O CYyBEPeHIiTeTy MpusBiB 10
CTBOPEHHA TaKWUX CYIEePeuaMBUX KOHIIEIIil, AK «TryMaHiTapHa iHTepBeHIIidA» abo
«BiliHa 3 TepopuaMoM» [26—28], AKMMU (HAKTUYHO MACKYETHCA 3HEBAra «CUJIBHUX
JIepsKaB» [0 IPUIIUCIB MiKHAPOTHOTO IPaBa.

Ile ogavM mOBOJI mapaJoOKCAILHUM 30BHIINTHIM (haKTOpOoM (parMeHTaIii € cTBO-
PeHHS HaaAep:KaBHMUX opraHisamiii. 3 omfHOTO OOKYy, Ileif IpoIlec Mae BCi O3HAKHU
raobarizaniiHoro, 3 iHmmoro 60Ky, BUHMKHEHHA PeTiOHAJIBHUX OpraHisalliil cupuse
perionasisarii mikHapogHOTO IIpaBa Ta parmenTarnii. Tak, Hapasi 3araJbHOBU3HA-
He iCHYBaHHS €BPOIEHCHKOTO IIPaBa AK 0COOJIMBOI IPABOBOI CHCTEMU, IO MOAEKYIU
BCTyHa€ y KOH(IIKT 3 3araJbHUM MiKHAPOJHWM IIPaBOM. Ba'KJIWBO BiI3HAUWUTH,
IIT0 €BPOTENChKE MPaBo chopMyBaJOCS HE MUTTEBO, ajie MPOMIIJIO TPUBAIUN IIIAX
PO3BUTKY, BifITPaBHOI0 TOYKOI SKOTO CJIYTYBajJO YCBiIOMJIEHHS €BPOIEUCHKUMU
JIep:KaBaMU €IHOCTi CBOIX iHTepeciB CITIOUYaTKy B €eKOHOMIiUHii Ta 000POHHi, a misHile
y moJiTuuHin chepi.

Ha mpuriazi eBpomeiichbKOro mpaBa MOKHA CTBEPAMKYBATH, IO «3aPOJKAMU»
(hopMyBaHHA migcHcTeM MiKHAPOAHOTO IIPaBa CTAIOTh PEriOHANBHI yromm 3 OKpe-
MHUX NHUTaHb, IPYW YKJIAJaHHI SKUX IependadvacThbCsa MOMKJIMUBICTL IJId ITOAAJIBIIOL
perionanbHOI inTerpaii. [Ipy 1bOMy KOHKpPETHA CIIPAMOBAHICTh TAKUX YIOJ HE Bimi-
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rpae MOMIiTHOI poJii, BasKJINBUI caM (PaKT YCBiZOMJIEHHS Aep:KaBaMU IIE€BHOI'O Peri-
OHY egHOCTI cBOiX iHTepeciB. Tak, MycyJIbMaHChKi Aep:KaBy CTBOPIOIOTH iHTErpaIlifiHi
o0’eIHAHHA Ha CHOIIBHUX PeNirifiHo-eTMUHMX 3acafax, appUKAHCBKI Aep:KaBu —
HeobXigHOCTI BHpIilIeHHA HOJITHYHMX Ta COI[iaJbHMX IIPO6JeM KOHTHUHEHTY, Aep-
skaBu IliBgenno-Cxiguoi Asii ta JlarmHCchbK0i AMepuKy ()OPMYIOTH I'DYNIH 3arajb-
HUX eKOHOMiuHMX iHTepeciB [mokaaguimie gus.: 29].

O6’emHaHHA JepP:KaB Y perioHaNbHiI OJOKU J03BOJISE HUM YCILIITHO IPOTUCTOATH
iHTerpamiiHUM THCKAM NIIAXOM CTBOPEHHS «3PYUYHUX» IIPABOBUX PEKMMIB y paM-
Kax 0JsokiB. MisKHapogHe mIpaBo, 0COOJMBO 3 OTJIAAY Ha 0araTomoJAPHICTh CyYacHO-
r'o CBiTY, Ma€ Bce MeHIIe MOXKJIMBOCTEH IJId BIIMBY Ha CHJIbHI Mixkgep:xaBHi 06’ef-
HaHHS.

Axymynsiis 30BHIIIHIX Ta BHYTpimiHixX (axTopis ¢parmenTtamnii MikHAPOIHOTO
mpaBa CTBOPIOE 3aMKHEHe KOJIO, B AKOMY OKpeMi [ii Jep:KaB Ta MiKIep:KaBHUX
00’eqHaHb IOTINOII0I0TE eeKTH (hparMeHTalii, 10, y CBO 4epry, Befe [0 mocaab-
JICHHS BHYTPIIIHiX 3B’A3KiB cucTeMU Ta Jae cy0 e€KTaM MiKHAPOIHOTI'O IIpaBa HOBi
MOKJIMBOCTI JIJI 3aCTOCYBaHHA (hparMeHTaIifHUX cTpaTeriii. BomHouac mixkHAPOIHL
aKTOPHU HaBPs[ UM 3alliKaBjeHi B pyiHAIlil icHy0uoi cucTeMu MiKHAPOTHO-IPABO-
BUX 3B’A3KiB. BigmoBigHo, IPOTHCTOAHHA 11110l Mi’KHAPOIHO-IIPABOBOI CHCTEMH Ta
OKpeMUX ii aKTOpiB Mae 3aKiHUMTHCA BUHANIEHHAM HOBOTO 0ajJaHCY MijK BHMOra-
MU MiKHApOIHOTO IIPaBa Ta CYBePEHHMMU IIpaBaMU JEPIKaB.
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AnoTanig

I nomnirxoe O. B. ®parmenTania MiskHapOIHOTO IMpaBa: MeTOXOJOTiuHMi acmekT. — CrarTs.
¥ crarTi posruAnaeTsca MexaHi3M parMeHTanii MiskKHapoJHOTO IIpaBa B yMoOBax Iiiobasisanii cBiToBoi

cucremu. J[eMOHCTPYETHCS POJIb Ta OCHOBHI cTparerii moBeiiHKuM cy6’€KTiB MiXKHApOZHOrO mpaBa B
mporeci iforo ¢parmeHnTanii, po3KPUBAETHCA MOHATTA Ta 3MicT (hakTOpiB dparmeHTarmii.

Knwouosi cnosa: dparmMeHTamnis Mi’KHAPOTHOrO mpasa, riodaiisaris, MiKHAPOZHO-IPABOBA CHUCTE-

Ma, ¢akTop (GparMenranii, MexaHisM (parmeHTarii Mi*kHapoZHOTO IIpaBa.
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JM3aNUN MUDPOBOH cucTeMbl. J[eMOHCTPHUDYeTCA POJb X OCHOBHBIE CTPATEIWY IOBEJEHUA CYOHEKTOB
MeX/JyHapOAHOTO IIpaBa B IIpoliecce ero (hparMeHTAllN, PACKPhIBAeTCA IOHATHE U CofepkaHue (GaKTo-
poB (hparMeHTaIUN.

Kawouesvle crosa: GparMeHTanus MeXIyHAPOJHOTO IIpaBa, II00anns3anus, MeX/ yHapOLHO-IIPaBO-
BadA cucreMma, akTop dhparMeHTaluy, MeXaHu3M (hparMeHTaIUM MeXKJYHAPOJHOI'O IIpaBa.

Summary

Plotnikov O. V. Fragmentation of international law: methodological aspect. — Article.

The article considers the mechanism of fragmentation of international law under the conditions
of globalization of the world system. The article demonstrates the role and primary strategies of the
subjects of international law within the framework of its fragmentation, defines and explains the
notion of factors of fragmentation.

Keywords: Fragmentation of international law, globalization, international legal system, factors
of fragmentation, mechanism of fragmentation of international law.

YIOK 342.728:303.71
. €. Bonkosa

CTATUCTUYHUN METOJ, ¥ KOHCTUTYI[IHHO-TIPABOBUX
TOCTITKEHHAX (HA MATEPIAJIAX TPOMAJICBKIX OPTAHI3AIIIN)

Po3BuTOK HayKM KOHCTUTYIIHOTO IpaBa BUMAara€ MOCTiHWX HOBAIlill, B TOMY
ypcai y cepi MeTo 0 Ioril KOHCTUTYIIfIHO-IPABOBUX AOCHiIKeHb. 3HAUHA KiIbKiCTD
MEeTOJliB, KA BUKOPUCTOBYETHCA HAYKOI KOHCTUTYI[IHOTO ITpaBa, 3alpPOIOHOBAaHA
Teopielo mpaBa i ampoOoBaHa B ycix rajyssax mpaBoBoi Hayku. Ile BimHOCHUTHCS [0
MOPiBHAJIBHOI'0, iCTOPUYHOTO METOMiB, METOJIB IHAYKIIii, AemyKIlii, CHCTeMHOTO
aHasrigy, cuHTedy. HaBpan um MOKHA 3HAUTH I'DYHTOBHE AOCJiIKEHHA 3 MPABOBUX
mpobJieM, y AKOMY He 0yJ10 6 3aCTOCOBAHO ITMX METOMiB.

IlomaTKOBO KOMKHiM rajysi mpaBo3HABCTBAa IPHUTAMaHHI TaKoK i mMeromu, fAKi
TPAJUI[iHO HEe BUKOPUCTOBYIOTHCA iHIMUMY Trajysamu. OJHUM i3 TaKUX METOHIB €
craTuCTUUHUHA MeTon. Moro akTMBHO 3aCTOCOBYIOTH (paxiBIi 3 IMUBIIBLHOTO IIpaBa,
KPUMiHAJIBHOTO ITPaBa, afMiHiCTPAaTUBHOTO MpaBa — MalOyTh i Bce, 3a MOOAUHOKUMU
BUKJIIOUEHHAMU.

IIpo6sema mosArae B TOMY, IO IOPUCTH 3BUKAIOTH J0 IEBHOTO «CTAHIAPTHOTO»
HabOpy MeTOiB i MalisKe He MPArHyTh BUKOPHUCTOBYBATH «HE3BUUHY» METOOJIOTIIO.
Ile meHIIOI0 MipOI0 CTOCYETHCS IOPUCTiIB-IPaKTUKiB. BoHU 3a pomom poboTu pimgko
00MeKyI0ThCS IPAKTUYHNM 3aCTOCYBAHHAM HOPM TiIbKH OfHi€l ramaysi mpasa. Amxe
peayibHi, JKUTTEBI 00CTaBMHMU, IO PETJIaMEHTYIOThCA HOpPMaMMU IIpaBa, € 3a3BWUail
OiBII CKJIAMHUMU, Hi’K TEOPETUYHI KOHCTPYKIii. A 0Cch JOCHIIHUKY 30CE€PEIKYIOTh
CBOIO yBary B MeKax IIeBHOI rajysi mpaBa 3HauHO yacrimre. Ile crocyeTbes i craTu-
CTUYHOTO METOJY.

Y mi#i craTTi posTAAAAEThCA AKPA3 LII0CTpAIlia [0 OCTAaHHLOTO HpuKJIany. Cropa-
Ba B TOMY, III0 HayKa KOHCTUTYI[iITHOTO IIpaBa 3aJUIIAETHCA OCTOPOHH 3aCTOCYBaH-
HS CTATUCTUYHOIO MeTOny (IIeBHUM BUKJIIOUEHHSM € TiJTbKUW CTATHUCTUKA KOHCTUTY-
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