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HOIITeHHA MOHATh HEeIOTOPKAHHOCTI CyAmiB i camocriitHocTi cymiB. ¥ crarTi 3pobieHi nesKi BUCHOBKM
i BHECEHi Impomo3uIlii BiIHOCHO MoOJepHisaIii #i 3MiH y mpaBOBOMY iHCTUTYTi AUCIMILIiHAPHOI Bifmmo-
BiflaJbHOCTI CyZAiB, a TAaKOXK YMOB peaJjisalfii 11boro BUAY BiANOBiZalbHOCTI CYImiB.

Katouosi caosa: cymoBa Biaja, IPaBOCYAAs, CYILi, JUCIUILIIHAPHA BiAIOBiZaJIbHICTE, IOPUIAYHA
BifiMOBiZaNbHICTh, CYyAMiBChKA HE3aJI€KHICTD, CYAOYCTPill, 000B’A3KHU, CIYKOOBUI IIPOCTYIIOK.

Annoranug

Hecmepuyx JI. II. IucuMniaMHapHAsA OTBETCTBEHHOCTh CyAell KaKk Pa3sHOBHIHOCTb IOPHIMYECKOH
orBercTBeHHOCTH. — CTaThi.

B craTbe mpegmpWHATA MONBITKA PACCMOTPETH BOIPOCHI COOTBETCTBUSA BUJOB HAKa3aHWM U JuUC-
OUILIKHAPHON OTBETCTBEHHOCTH Cy[ell B clyuae HaPYIICHUS IOCI€IHUMU CBOUX IPO(PECCHOHATIbHBIX
00513aHHOCTEH, COOTHOIIEHUS MPH 3TOM MOHATHI HENPUKOCHOBEHHOCTH CYAEH M CAMOCTOSTENbHOCTHU
cyZnoB. B craThe chenaHbl HEKOTOPHIE BEIBOABI M BHECEHBI MPEIJIOKEHNA B OTHOIIEHNU MOJePHU3AIUN
¥ U3MEHEHUH IIPAaBOBOTO MHCTUTYTA JUCIUIIMHAPHON OTBETCTBEHHOCTH, A TaKXe YCJIOBUil €€ peayn-
3aIUu.

Kaniouesvie caosa: cynebHas BiaacTb, MPaBoCyAue, CYAbH, JUCHUILINHAPHAS OTBETCTBEHHOCTD, OPHU-
IUYeCKas OTBETCTBEHHOCTb, Cy[elCKas He3aBUCUMOCTb, CYHOYCTPOICTBO, OOS3aHHOCTM, CIYKEOHBIN
MIPOCTYIIOK.

Summary

Nesterchuk L. P. The disciplinary responsibility of judges as a kind of legal responsibility. —
Article.

Therefore, the article makes an attempt to consider the questions of conformity of penalties
and disciplinary liability of judges in case of violation of their professional duties, the ratio of the
concepts of immunity of judges and independence of the courts. The article made some conclusions
and suggestions made in respect of modernisation and change of the legal institution of disciplinary
liability, as well as the conditions of its implementation.

Keywords: the judiciary, administration of justice, judges, disciplinary responsibility, juridical
responsibility, judicial independence, judicial organization, duties, official misconduct.
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ITPO HEJOJIKA PE®OPMYBAHHSA CHUCTEMHU OPTAHIB
YIIPABJIIHHSA TEPKABHUM MAWHOM

ITocranoBka mpo6aevu. CycmisbCcTBO Ha CyyacHOMY €Talli He SHAWILIO iHIIUX
c1I0co0iB yIpaBIiHHA €eKOHOMiKO0I0, KPiM IIJIAHOBOI'O T4 PUHKOBOTO MexaHisMiB. O0u-
IBa MAIOTh 1 MIOBUTUBHI, i HEraTUBHI PUCH, MIPOTE AKICTL YIPABIiHHSA BUSHAUAETHCS
3HAXO[JKEHHAM MMO3UTHUBHOIO OaJaHCy Mid HUMH. B peasbHOMY JKHTTi y IOIITYyKax
e(heKTUBHNX METOMIB VIPABIiHHSA 3AiHCHIOETHCS iX KOHBEPreHIlisd, KoJIu Heo0XigHo
TOBOPHUTH IIPO MpPeBaIOBaHHSA PUC OJHOTO ab0 iHIIIOrO METOAY B CHCTEMi yIpaBJIiH-
HA. Y TaKOMY BHIIAJKY, SK cIpaBemauBo 3asHauae Kysmenos E. A., HaibigsIn mpa-
BUJILHUM BHJAETHCI PyX ab0 B CTOPOHY ILIAHOBO-IIEHTPATi30BAHUX METOIB YIpPaB-
JIiHHSA, a00 B CTOPOHY PHUHKOBO-IEIIeHTPANi30BaHNX, YHUKAOUN IPU ILOMY KpaiHix
mosuiliii [1, c. 63]. IIpu ympaBiiuHi Jep:KaBHUM MailHOM CKJAJAa€ThCd MOAi0HA CH-
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Tyaria — abo K Iep:KaBa MiIIHO TPHMAa€E B CBOIX PYKAaX BasKeJi YIpaBJIiHHA Aep:KaB-
HUMHU IiJIPUEMCTBAMHU, a60 K MPOBOAUTH TOTAJILHY KOPIOPATH3AaIlil0, BiAIycKamoun
i BasKesi Ta 3a0esneuyoumM IepeBaKHY CAMOCTiHHICTH MEHEA)KEPiB y TPUAHATTI
pillleHb CTOCOBHO 00’€KTiB Jiep»KaBHOI BJIACHOCTI.

Ilep:xaBHe MaliHO, AK crpaBeqiauBo 3asHauae B. JI. IlinmpKeBuu, B ymoBax co-
miajabHOI, IPaBOBOI, JEMOKPATHYHOI Jep:KaBU Mae€ BifgirpaBaTu KJIOUOBY POJIb B
pearmizamii cucreMu (DYHKITIZ Aep:KaBM Ta MOCATHEHHS ii cTpaTeriuHmx Ifije, Imo
BU3HAUeHi, Hacammepen, y Koumcruryii Ykpainu [2, c. 3]. Busunaouu BupimaabHy
3aJIeXKHICTDh 30eperkeHHSI Ta e(DeKTUBHOCTI (PYHKIIIOHYBaHHSA IEeP:KaBHOI'O CEKTOPY
€KOHOMIKHM BiJl SIKOCTi CHCTeMH! YVIIPAaBIiHHS NepP:KABHUM MANHOM, 3aKOHOAABEIlh
B cr. 4 3akony Yipaiuu «IIpo ympaBiinaa 00’e¢KTaMu Aep:KaBHOI BJacHOCTI» (B
pemakmii Bix 21.09.2006 p.) sakpinuB mepesik cy0’€KTiB ympaBaiHHS 00 €KTamMu
Jep:KaBHOI BJIACHOCTi, HAJABIIN BUPIIIAJBHY POJIb IEHTPATILHOMY OpPTaHy BHKOHAB-
yoi BlaAM i3 cmemiaJbHUM cratycoMm — DOHAY Hep:KaBHOro MaiiHa YKpainu (maJi
®IIMY) ta mimicrepcTBam # iHITMM opraHam BuKOHaBuOi Biaau [3, cr. 4]. IIpore
micjasA MOro MPUUHATTA He BIIyXajia KPUTHKA CTOCOBHO HEBM3HAUEHOCTI MEX KOM-
TeTeHIlil MiK PisHMMU Iep:KaBHUMU OpraHaMu, AYOIIOBAHHS iX ITOBHOBaKeHb, IIIO,
3BiCHO, He MOIJIO CTATH 3alIOPYKOI0 e()eKTUBHOI'O YIPABJIiHHA BBipeHUM iM MarHOM.

Ilonpu ouiKyBaHHS HAa BHECEHHA SCHOCTI 3aKOHOJABIIEM IIOJI0 PO3MEKYBAHHS
KOMIIeTeHIIl Mix icHyouMMHu cy0’eKTaMM YIPaABIiHHA Ta HOOYJOBM 3JarofKeHoi
CHUCTEMU OPTraHiB YIPABIIHHA JepP:KaBHUM MaWHOM, mojajbire ii pedopmyBaHHS
03HAMEHYBAJIOCh CTBOPEHHAM HOBOI iHCTHTYIIII — Jlep:KaBHOTO areHTCTBA YKpaiHU
3 YIPaBIiHHSA AEeP/KaBHUMU KOPIIOPATUBHUMU IIPABaMU Ta MalHOM (ajmi — AreHT-
CTBO Jiep:KMaiiHa YKpainu, AreHTCTBO).

Cran pocaimxennsa. Ilutanud opramisarii ympaBiiHHA AepP:KaBHOIO BJIACHICTIO
OyJsix 00’€KTOM JOCTiI:KeHb 0araTh0X BUEHHMX — IIPEACTABHUKIB AK agMiHicTpaTHB-
HOTO, TaK i rocmogapchbKoro mpasa, cepen skux: B. B. Asep’sanos, 0. II. Biraxk,
I. II. Tomocuiuenko, O. O. KpaBuyk, B. K. MamyTos, M. IlIkinpaak ta ix. IIpo-
Te BKA3aHi 3MiHM B TOCIIOAAPCHKO-ITPABOBOMY DETYJII0OBAHHI YIpPaBIiHHSA KOPIOpa-
TUBHUMHU ITPABaMH AeP:KaBHUX KOMEPIiMHUX HMiAIPUEMCTB Ta AeP:KaBHUM MaWHOM,
NUTAaHHS BUBHAUEHHSA ITPABOBOTO CTATyCy Ta POJii ATeHTCTBA Jep:KMaiiHa YKpainu,
JOILLIBbHICTE Ta OOI'PYHTOBAHICTE 3a3HaUeHNX pedopM, 3a BUHATKOM ctaTTi A. M. 3a-
xapuenka [4], He 6yau 06’€KTOM I'DYHTOBHOTO HAYKOBOTO aHATi3y.

Mera mocraimkenHa. 3 oriasy Ha Ile Ta HeoOXiJHICTh yAOCKOHAJIEHHS IIPABOBO-
T0 PeryJaioBaHHA CHCTeMHU YIPABIIHHA AeP:KaBHUM MAWHOM, METOI0 JAaHOI CTATTi €
JOCHiIKeHHs 3araJbHUX 3acaj I00yJ0BM CHCTEMH OPraHiB yIpaBiiHHS 00’ €KTaMu
Jep:KaBHOI BJIACHOCTi, BU3HAUEHHS HENONIKIB Ta mePCIeKTUB ii moaabmuioro pedop-
MyBaHHS.

Buknan ocHOBHMX MOJIOKeHb. BinmoBigHo 10 3MiH, BHeCeHHX 3aKOHOM YKpainu
«IIpo BHeCEeHHS 3MiH M0 JAeAKMX 3aKOHOJABUMX aKTiB YKpaiHM IOJ0 BIOCKOHAJIEH-
HS yIpaBIiHHA 06’eKTamMu AepskaBHOi BiacHocTi» Bim 13.03.2012 p. Ne 4498-VI
[5] mo cr. 4 3akony Ykpainu «IIpo ynpaBiiHHA 00’eKTaMu Jep:KaBHOI BJIACHOCTI»,
cucTemMa cy0’€KTiB yIpaBIiHHS 00’€KTaMM Jep:KaBHOI BJIACHOCTI Hapasi BUT/IALAE
HACTYIIHUM YMHOM:
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— Kab6iner MinicTpis YKpainu;

— IeHTPAJIbLHUI Oprald BUKOHABYOI BJIajAH, 110 3abe3euye peasisalliio gepaBHOI
TOMITUKY Y chepi yupaBirinug o6’eKTaMu Aep:KaBHOI BIacHOCTI (ATEHTCTBO JepiK-
Maiina YKpainu. — npumimka agmopa);

— [EeHTpaJbHUM OpraH BUKOHABYOI BJIaAH, 10 3a6esmeuye (GOpMyBaHHS Ta peasi-
3ye Ieps:KaBHY IOJITHUKY V chepi ekoHOMiuHOTO po3BUTKY (MiHEKOHOMPO3BUTKY. —
npumimia aemopa);

— MmiHicTepcTBa Ta iHII opraHu BMKOHABYOI BJiaau (Jali — ymOBHOBaiKeHi opra-
HU yIPaBJIiHHA);

— @oHI nep:xKaBHOrO MaiiHAa YKpainu;

— oprauu, 10 3a0e3mneuyoTh TiaabHicTh [Ipesunenrta Yxpainu, Bepxosuoi Pagu
Yrpaiuu ta Kabinery MinicTpiB Ykpainu;

— OpraHM, AKi 3ifCHIOITH YIPABIiHHA Aep:KaBHUM MAaiHOM BiAIOBiZHO IO IIO-
BHOBa’K€Hb, BUBHAUEHUX OKPEMUMU 3aKOHAMU;

— [IepiKaBHI rocmogapchbKi 00’€NHAHHS, Nep:KaBHI XOJAWHIOBI KoMmmaHii, immri
IepeKaBHi rocmofapchKi opramisamii (masi — rocmomapchbKi CTPYKTYpH);

— HamionanbHa akazemis HayK YKpaiHu, raays3eBi akamemii HaykK.

3asHauveHi 3MiHM 3HAUHO IiJCHIIOIOTH POJb ATeHTCTBA Aep:KMaiiHa YKpaiHu Ta
MiHeKOHOMPO3BUTKY 3a PaXyHOK 030aBJIeHHsA IMeBHUX MOoBHOBaMKeHb DIIMY (aruit
Hapasi Oyne 3AifiCHIOBATH YIIPABJIiHHA KOPIOPATHBHUMM IPABAMU T'OCIOLAPCHKUX
TOBAPUCTB, IO HaJeKaTb N0 chepyd HOro YIPaBIiHHA Ta IMOA0 SKUX IPUHHSITO
pillleHHSA PO MPUBATU3AIIi0), BUKJIIOUAIOTE 3 MEPENTiKy cy06’eKTiB yIpaBIiHHA I0PH-
IuYHUX Ta GisuyHmX 0cib, AKi BUKOHYBaau QYHKINT 3 yIpaBIiHHA KOPIOPATUBHU-
MM TIpaBaMu JAep:kaBu (YIIOBHOBAKEHUX 0cib).

Bigmosizao mo u. 1 Ilono:kemHsS mpo ATEHTCTBO Aep:KMaiiHa YKpaiHu, BOHO
BXOJUTH IO CUCTEMHU OpPraHiB BUKOHABUOI BJaJu i 3a0e3meuye peasisalliio JeprKas-
HOI moJiTUKY y cdepi ympaBaiHHSA 06’€KTaMu Jep:KaBHOI BJIACHOCTi, B TOMY YMCJi
KOPIIOPAaTUBHUMY IIpaBaMu Aep:kaBu [6, u. 1]. IlopiBHABIIYM BKasaHy KOMIETEHIIiI0
ArenrcrBa 3 mpusHauenHam DPIMY, axwmit, Bignosizro m0 cr. 1 3akoHy YKpainu
«IIpo @ouj mep:xaBHoro mMaiiHa Ykpaiuw» Big 9 rpyaua 2011 pokry, «peanisye mep-
JKaBHY MOJITUKY y cepi mpmBaTusaii, opeHr, BHKOPUCTAHHS Ta BiUyKeHHA JAep-
JKAaBHOT'O MaiiHa, VIPaBIiHHA 00’ €KTaMU AepP:KaBHOI BJACHOCTI, ¥ TOMY YKCJi KOPIIO-
PaTUBHUMU TIpaBaMU JepP:KaBU ION0 00’€KTiB Jep:KaBHOI BJIACHOCTI, IO HAJE:KaThb
10 cepu IOro ympaBIiHHS, a TaKOXK y chepi Aep:KaBHOTO PEryJIOBaHHSA OIiHKU
MaiiHa, MaiiHOBMX IpaB Ta mpodeciiinoi orminounoi mismbHOCTI» [7, cT. 1], pobuMo
BUCHOBOK NP0 (DaKTUUHE «IBOEBJALISI» B CHCTEMi YIIPABIiHHA AePKaBHUM MalHOM
II[OJI0 YIIPaBIiHHA KOPIOPATUBHUMY IIPABaMU JE€PIKABH, 0 € HEZOTYCTUMIM.

fAx cupasemauso 3as3Hauae A. M. 3axapueHKo, «3aBJaHHd, AK i cama HazBa AreHT-
CTBa, BKA3yIOTh HA Te, IO oMy MaJja 0 BiIBOZUTHCHL POJb €IMHOIO METOLOJIOIiU-
HOTO0, KOOPJUHYIOUOT0 Ta KOHTPOJIIOIYOr0 OPraHy 3 MUTaHb YIPaBAiHHA 00 €KTaMu
JIep:raBHOI BiacHOCTi.. OJHAK aHATI3 MOBHOBAYKEHBb, 3aKPIMIEHNX 32 ATEHTCTBOM
IepeKMaiHa, J03BOJIAE CTBEPIKYBaTH, IO BOHW He 3a0e3MeuyioTh KJYOBOTO IIO-
JO:KeHHA ATeHTCTBA y CKJIAAHIN cucTemi cy0’€KTiB, SKi ympaBasdioTh 006 €KTaMu
nepexaBHOI BaacHocTi» [4]. IlificHo, aHAmi3 OCTaHHIX 3aKOHOZABUYUX 3MiH CBiIUUTH
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PO TIepefaHHs OiTBITTIOCTI TOBHOBAYKEHD MiKBioMuoi cupamoBaHocTi came Mineko-
HOMPO3BUTKY, a He ATeHTCTBY, 30KpeMa, II0J0:

— opMyBaHHS AeP:KABHOI HMOJTITUKY y cdepi yIpaBIiHHd 00’ €KTaMu AeprKaBHOI
BJIACHOCTi, Jep:kKaBHOI (PiHAHCOBOI Ta MUBiAEHAHOI HOJITHMKMU; KPuTepiiB eheKTuB-
HOCTi yIpaB/IiHHS KOPIOPATUBHUMY IIPABAMU JIEPIKABH;

— MEeTOJO0JIOTiYHOT0 Ta HOPMATHBHO-IIPABOBOTO 3a0e3leueHHs ITUTAHb YIIPaBJIiH-
Ha 00’€KTaMu AepKaBHOI BJACHOCTI Iofo: imBeHTapm3amnii Ta 06IiKy 00’€KTiB mep-
JKaBHOI BJIACHOCTI; OIiHKM e(PeKTHBHOCTI yIpaBJiHHA 00’€KTaMu Jep:KaBHOI Bjac-
HOCTi Ta iH.;

— OTPUMAaHHS BiJ opraHiB ynpaBiiHHA iH(popMAaIlii mpo (hiHAHCOBO-TOCIOAAPCHKY
ITisIIBHICTS KOMKHOIO Cy0’€KTa TOCIIOAAPIOBAHHS [EeP:KaBHOI'0 CEKTOPY €KOHOMIKH,
1o nepebysae y cepi ix yupaBIiHHS;

— 3a0e3neUeHHA KOOPAMHAIIT TiAJIBHOCTI 1010 MiABUINEHHS podecifiHoro piBHA
MOCaZi0BUX 0Ci6 YIIOBHOBAXKEHUX OPTaHiB YIPaBJIiHHS;

— 3AificHeHHS KOHTPOJIO 32 BMKOHAHHSAM CY0’€KTaMM YNIpaBIiHHA QYHKIIN 3
VIpaBIiHHS 00’ €KTaMu JepKaBHOI BJIACHOCTI IIIJISXOM IIPOBEJEeHHSA €INHOI0 MOHITO-
pUHTY e(DEKTUBHOCTI TAKOTO yIPABJIiHHSA,

— ()OpMYyBaHHS IePeJiKy 00’€KTiB, II[0 He HiJIAraioTh IPHBATH3AIlil, IMepeliKy
MAIPUEMCTB, IO MiAJATAIOTE KOpIopaTusarii, mpomosumii om0 3akpillieHHS B
JepaKaBHil BiacHocri makeriB akifiii BAT, crBopeHux y mpoiieci kopmopaTusaiiii Ta
npuUBaTHU3aIii, JOMJBHOCTI iX Bifuy:KeHHA/IpUAOAHHS AepikaBoio Ta iH. (cT. 5-2
3akony Ykpaiuu «IIpo ympaBainaa 00’ekTamMu Iep:KaBHOI BaacHOCTi») [3, cT. 5-2].

B rToit ke uac 3a AreHTCTBOM [ep:KMaiiHa 3aKPIiIIIOIOTHCA 3arajbHI IOBHOBA-
JKeHHA IOJ0 YIPaBIiHHSA 00’€KTaMHU JepiKaBHOI BJIACHOCTI, Y TOMY YKCJi KOPIIO-
PaTUBHMMU IIPaBaMM AEPKaBU, IO HAJEXKATH A0 chepy #oro ympasiaiHHA, mOLi0HI
[0 TIOBHOBA’KEHD IHINIMX MiHiCTEPCTB Ta BiIOMCTB, 30KpeMa, I[OJ0 HaJaHHS IIPOIIO-
BUITiY 3aKPillIeHHA B Jep:KaBHIHM BJIACHOCTI MaKeTiB aKIiil aKI[iOHEPHUX TOBAPUCTB,
3ifiICHEHHSA KOHTPOJIIO Ta IPOBEIEHHS aHAJNI3y pesyJbTaTiB MislIbHOCTI JEPIKITij-
TIPUEMCTB, IPOBEIEHHSA KOHKYPCIB /I KaAPOBUX MPU3HAYEHB, PO3POOKY CTpaTErid-
HUX ILJIAHIB PO3BUTKY MiJIPHEMCTB, PO3PO0JICHHS YMOB PECTPYKTYpHU3aIlil Ta caHa-
il migmpueMceTB, IOTOMKEeHHS Biguy:KeHHs, IIepeaadi B OpeHay, 3aCTaBy, CIIMCAHHSA
MaifHa Jep:KaBHUX IiAIMPUEMCTB Ta iHIMI TOBHOBAYKEHHSI.

ToOTo 3aKOHOZABEIHL HE KOHIIEHTPYE, & POSIOPOIITYE IMOBHOBAKEHHS I[€HTPAJb-
HOTO OpraHy BMKOHABYOi Bjagu 3i cmemiajsbHUM ctatycom — DPIMY — wmix pis-
HUMU OpPraHaMW YIPaBJiHHA — ATEHTCTBOM [ep:KMaiiHa (AKe HWHI BUKJIOUEHO 3
Mepeiky opraiB, MiAJbHICTb SKUX CIPAMOBYETHCSI i KOOPAMHYEThCSA ueped MiHi-
CTpa eKOHOMIUHOTO PO3BUTKY i Topriii YKpainu) ta MiHeKOHOMPO3BUTKY. 3TigHO
3 momaHuMu 10 BepxoBHOI Pagm 3aKOHOIpOeKTaMM’, IPOIOHYEThCA B3araji yCyHY-
ta OIIMY Bix ynpaBiiHHA KOPIOPATUBHUMY NIPAaBaMU, 3AJUIIWBINY 38 HUM JIUIIE
MMOBHOBAKEHHA IMPUBaTU3aIliiiHoro oprany. Ilogaabina i1oro mepcueKTBa — IIiCJA
npogaxky @MY ocTaHHBOTO [IEPKABHOTO aKTWBY B YIPAaBIiHHA ATeHTCTBA OyAYTH
TepejaHi BCi KOpIoOpaTUBHI mpaBa aep:kaBu, a cam @MY migmaraTume JgikBigarii.
3BiIcy BUHMKAE MUTAHHSA AOIIIBHOCTI IPUUHATTA «0araTocTpaKIaIbHOTO» 3aKOHY
Yrpaiau «IIpo @oup nep:xaBHOro MaiiHa YKpainu» i3 30epe:KeHHAM 32 HUM IIOBHO-



Axmyanvui npobaemu Oepxcasu i npasa 423

BaJKeHb IOJI0 YIIPABIiHHA KOPIOPATUBHUMY IIPaBaMU AepP:KaBU, OPEHAN JePKaBHO-
ro MaiiHa, CTBOPEHHS AepPKaBHUX XOJIUHTOBUX KOMIaHii (cT. 5 3aKoHy).

3 MOMEHTY CTBOpPeHHS ATEHTCTBO DPO3TOPHYJIO aKTHUBHY [isSJIBHICTH IOJ0 ITIPO-
BelleHHSA iHBeHTapmsallii MaiilHa Mep:KaBHUX IiAIPUEMCTB, SKi BXOIATH IO chepu
Woro ympaBJiHHS, HOT0 OI[iHKM, aHAJNi3y HOIIILHOCTI Horo 30epe:KeHHA y Aep:KaB-
Hili BIacHOCTI Ta (PYHKIIOHYBAaHHA HU3KH JepP:KaBHUX MignpueMcTs. 3a ii pesybTa-
ramu 3 347 cy6’eKTiB rocmogapioBaHHA Ha IEpIOMY eTami y Aep:KaBHi#l BIacHOCTI
samnanoBano sanumuTy 104 mignpuemcTsa, 63 migupuemcTBa 6yIe IPUBATU30BAHO,
a 180 migmpuemcTB migmaratumyTs JikBiganii [8]. [Ipu mpomy BapTO 3BEepHYTH yBa-
Ty Ha BiICYTHIiCTH HA CHOTOAHI UITKMX KPUTEPiiB BiJHECEHHS IMEeBHUX IIiIIIPHUEMCTB
Io cepu ympaBiiHHA ATeHTCTBA Ta iX 3HAUHO MEHINY KiJBbKICTh y MOPiBHAHHI 3
DIIMY, mo chepu yupaBiainus axoro cradom Ha 20.04.2012 p. BxogaTs 501 rocmo-
JIapchKe ToBapucTBo [9].

IIpoBinHa iges ArenTcTBa Jep:kMaiiHa YKpaiHu ChOTOAHI — CTBOPEHHS €QUHOI
nep:xaBHOi xonauaroBoi KomMnawii (JIXK) 3 ynpaBrinua gep:KaBHUMY aKTUBAMU HA
MPUKJIALl TocBiny asilicekux Kpail. IIpoekT mepenbauae AeKijbKa cTajiil: mepeman-
HS Y POSIOPSAIKeHHs areHTCTBA BCiX aKTHUBIB, AKi micaa maciiTabHOI mpuBaTH3aIlil
3aJIMIIATRCA Y JepsKBJaacHocTi (KpiM 00’eKTiB 000POHHOTO CEKTOpa i colmiaabHUX
TiJTPUEMCTB); (GOPMYBaHHA Taly3eBUX CYOXOJIWHTIB Ta MiJTOTOBKA HOPMATHUBHO-
MIPaBOBUX AKTiB JJIT CTBOPEHHA JePKaBHOI XOJAMHIOBOI KoMmmawuii. ¥ axocTi apry-
MEHTiB OULILHUK ATeHTCTBA HABOAUTD MPUKJIALK YCIILIITHOI JifATbHOCTI aHAIOTIUHNX
dipm — xkasaxcrancbkoi «Campyk-Kasuna», Kuraiicbkoi SASAC i cimramypcbkoi
Temasek, aKi ympaBiAoTh pisHo KinmbkicTio akTuBiB: Temasek KoHTposioe 25
rommaniit, SASAC — 169 nep:xmiznpueMcTB y BiciMmHaguaTu raxysax [10].

IleBHi 3aKOHOZABUI 3PYIIEHHS Y IbOMY HAIPAMKY BiKe 3IiMCHEHi, 30KpeMa, 10
3axony Ykpaiuu «IIpo xonguurosi Kommnanii B YKpaini» BBeJeHO MOHATTS AePrKaB-
HOI Kepyiouoi xoaawaroBoi kommauii (gami — JJKXK), aKoio BUBHAETHCA JEpIKaB-
Ha XOJIAVHIOBA KOMIIAHisI, KOPIOPATUBHUM IiAIPHUEMCTBOM SKOI MoKe OyTH iHIa
IepKaBHA XOJIAMHTOBAa KOMIIAHIA UM I'OCIOAapChKe TOBAPUCTBO, XOJAMHTOBUM KOp-
MTOPATHUBHUY MaKeT aKIliil (1acToK, maiB) AKOT0 HaJIeKUTh Aep:kasi [11, cr. 1]. Bia-
moBizHO 1o 4. 2 cT. 4 3akony «IIpo ympaBaiHHS 06’€KTaMu Iep:KaBHOI BJACHOCTI»,
IKXK mae craTyc yIOBHOBasKEHOTO OPTraHy YIPaBIiHHS 10L0 00’€KTiB yIpaBIiHHSA
JIEPIKABHOI BJIACHOCTI, [0 TIepefiaHi A0 i1 cTaTyTHOrO KamiTajay Ta CTaTyTHOTO Karri-
Tany ii KOpImopaTUBHUX MiAmpueMcTB [3, cT. 4].

Bigmosigmo mo u. 4 cr. 7-1 3akomy Ykpainm «IIpo xosmuHrosi kommamii B
Yxpaini», 3 MeTor0 3axucTy npaB fep:kaBu AK BracHuka y IKXK crBopioeTsesd Ha-
TJIS0Ba pafa y KigbKocTi ceMu 0ci0, IepCOHANLHUI CKJIAA SKOI 3aTBEPHKYETHCSA
Kabinerom Minicrpis Vkpainu. 3a miaanaMu AreHTCTBA, YIPABAATH TAKOK XOJ-
IUHTOBOIO KOMIIAaHi€0 Oyme «paja TUPEKTOpiB, OO CKJIALy KOl yBiigyTh MiHicTpm
Ta MpeAcTaBHUKK OisHecy, mim xepismuiirBom IIpem’ep-mimicrpa, ..ypan Hampamy
Oyze mpusHaUaTH wieHiB pagy aupekTopis» [10]. 3 orysany Ha me, CyMHIBHOIO BUa-
eTbes 3asgBa ['0s10Bu ATEHTCTBA, IO «TaKa cxeMa OOMEKHUTH CIIOHTAHHE MOJIiTUYHE
BTPYYaHHS B JiAJbHICTL Aep:KaKkTuBiB». He QuBIAuYMCh HA CKJIAJHICTL 3aBIAHb,
10 OyAyTh MOKJAJEH]I Ha 3a3HaueHHX 0Ci0, 3aKOH He BHCYBAE OO HUX JOJATKOBUX
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KBaTi(ikamiiHnX BUMOT, HABiTh IOJ0 HASABHOCTI CIEIiaJbHOI eKOHOMIUHOI OCBiTH,
3a3HAYAOUN JIUINE, 110 KAaHAWIATA B WIEHM HATJIAMOBOI paau i 4jeHW HArJISAZ0BOL
paju NOBWHHI MaTW TOBHY BUIY OCBIiTY, NOCBifi poOOTM HAa KEePiBHUX IOCajax He
MeHIIIe II'SITH POKIB YIIPOAOBIK OCTAHHIX fecATH PoKiB (a63. 5 u. 4 ct. 7—1 3a3Ha-
YeHOro 3aKOHY).

IlorouHe yupaBIiHHA Aep:KaBHUMU IigIpreMcTBaMu Oyae 34iCHIOBATICh HOBUM
KepiBHUIITBOM, TOMY TOCTPO IIOCTAa€ HEOOXimHiCTh y KBami(ikoBaHUX MeHeIKepax,
OCKIJIbKY B CHCTEMi KOPIOPATUBHOTO YIPABIiHHSI MEHEIKMEHT CTAa€ roJIOBHUM (hak-
TOPOM e(EeKTHBHOTO PO3BUTKY TOCIOAPChKUX opramiszamiit. IIpoTe mMeHem:xMeHTy,
AKUI PO3BMBAETLCSI PasoOM i3 3aKOHAMU PHUHKY, BJIACTHBA IeBHA 00 €KTHUBHICTH i
He3aJe:KHICTh IK Mepe] iHTepecaMy BJIACHUWKIB 3ac0o0iB BUPOOHWIITBA, TaK i mepen
aBTOPHUTAPHICTIO JePKaBHUX UYMHOBHUKIB. ToMy HEOOI'DYHTOBAHOIO BHJAETHCS IIO3H-
1iss AreHTCTBA IO/0 MOBCEMiCHOTO BiifaHHSI MeHeA:KepaM IIpaBa KepyBaTH Aep:KaB-
HUMU IiIITPHEMCTBAMHU Ta BIEBHEHICTh B e(DEKTHUBHOCTI TAKOTO YIIPABIiHHS, 3BAXKa-
I0YM Ha BiICYTHICTH Ha ChOTOAHI B YKpaiHi mocTaTHBOI KiTbKOCTI KBadidiKoBaHUX
ympaBaiHchbKuX KaapiB. Ille 6iibIn cmipHOIO BUAAEThCA HEOOXiAHICTH MPHUCKOPEHO-
T'o TEPEXOAY M0 TAKOl CHCTEMHU YIIPABIiHHSA, ITPOBEACHHA TPUBAJIOTO Ta 3aTPATHOTO
mpoliecy aKIioHyBaHHA (KOpIopaTusalii) Kamitasy BCix Aep:KaBHUX YHiTapHUX Iif-
TIPUEMCTB, IO BXOAATH A0 cepu ympaBiIiHHS ATeHTCTBa, 3 OIVIANY HA iCHYBaHHSA
IHCTHUTYTY YIOBHOBa)KEHHX IOPUAMUYHMX Ta (isnMuHUX 0Ci0, AKi BUKOHYBaIU PYHK-
1ii 3 yopaBJiHHA KOPIOPAaTWUBHMMM IIpaBaMU AepPsKaBUW BinmoBizHO N0 cr. 4 3ako-
Hy YKpaiau «IIpo ynpasiinas 00’eKTaMM Jep»KaBHOI BIacHOCTi». SIK BOauaeThCs,
AKiCHOI Pi3HUI MiK TaKWMMU YIOBHOBAXKEHMMHU 0CO0aMM Ta MEHEI)KepaMW B XOJ-
JUHTOBMX KOMIIAHIAX HeMmae. I, AKII0 B AreHTCTBA € MificTaBX BBAXKATH PeaJbHUMU
ILUIAHU Y KOPOTKOCTPOKOBIH MepCcreKTrBi 3a0e3neunT KOPIOPATUBHI miAmpreMcTBa
VCIIITHENMY, KBaTipikoBaHNMHU MeHeIKepaMu, TO YOMY He MOKHA 3pOOUTH Iie BiKe
3apa3 3a CTBOPEHUX OpraHisamiiiHo-IpaBOBUX YMOB?

SIK BuIaEeThCH, IPUHIUIIOBO HEBAKJIMBYM € MUTAHHS, XTO caMe Oyie yIpaBaTu
KOHKDPETHUM JAEP:KAaBHUM 00’ €KTOM — KePiBHUK [ep:KaBHOTO YHITApHOTO IiAmpH-
€MCTBa UM AMPEKTOP KOPIOPATHBHOTO MiAIIPHEMCTBA, MiHicTepcTBO (BimoMcTBO) um
Iep:KaBHUN rajy3eBUil CyOXOJAMHT, OCKLIBKK 3aIPONOHOBAHA TPUJIAHKOBA CHCTE-
ma ([IXK — ramyseBuii cyOXOJAMHI — Jep:KaBHe KOPIOPATHBHE IIiJIIPUEMCTBO)
(dakTuuHO AyOJI0€ BiKe icHyOuy choromHi cucreMmy 3B’saskiB (PIMY — ramysese
MiHicTepeTBO (BimomMcTBO) — yHiTapHe (KOpIOpaTHBHE) MiANPUEMCTBO), IIPOTE HE
3JlaTHA aBTOMATUYHO CYTTEBO i AKiCHO BMiHWTHM 3MiCT Jep/KaBHOTO ympaBiaiHHdA. Ta-
KUM YMHOM, 3aIlIPOIIOHOBAHMI NPOEKT peOPMyBaHHS CHCTEMU YIIPaBIiHHA HE BU-
pimrye rosoBHEX mpo0jeM: BH3HAUEHHS KOHKPETHOI METH VIPABIIHHSA Jep:KaBHUM
MaiiHOM, (PYHKIIi#, 3MiCTy IIOBHOBajKeHb YIIOBHOBAsKEHMX 0cib, hopM, cIrocobiB Ta
MexXaHi3MiB ixX peaiisarrii.

3a Me:xaMu 3alpPOIOHOBAHOTO IPOEKTY pedOpPMYBAHHA CHCTEMH YIIPaBJIiH-
HA Iep:KMaiHOM 3aJUINAIOTLCSI MUTAHHS NOJi IiZIPHEMCTB, BUBeIeHUX 3i chepu
yIpaBiaiHEsg AreHTcTBa, — IIANPUEMCTB OOOPOHHOIO CEKTOPY Ta IIiAIPHUEMCTB,
10 BUKOHYIOTH COIiaibHi (PYHKII — uwm OyAyTh BOHU TepefaHi micas JiKBima-
uii @MY ranyseBum MimicTepcTBaM (iHIITMM YIOBHOBAa)KEHWM OpraHaM), Ud Iepen
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YPALOM IOCTaHe 3aBJaHHA CTBOPEHHSA HOBOTO OPTaHy, AKWUI KOHCOJIIYE YIPABIiHHSA
UMy 06’€KTaMu — HeBizoMo.

He nepeiimaoThcsa po3pOOHUKHY IPOEKTY i OOIPYHTYBaHHAM HeoOXigHocTi Ta mo-
LiJBHOCTI TOTAJIBHOI KOpIIOpaTH3allil Jep:KaBHUX MiAIPHUEMCTB, B AKil ii aBTopu Oa-
yaTh OYEBUAHY TrapaHTiio (akciomy) sabesmeueHHS TPUOYTKOBOCTI AE€P:KABHOTO CEK-
Topy exoHoMmiku. Ha GesmimcTaBHOCTI TaKMX OUiKyBaHb 3a (PaKTUYHO (HOPMAJbHOL
KOpIopaTusailii Jep:KaBHUX IMiANPUEMCTB HeomHOpasoBo HarojomrysaB O. II. Ilog-
LIePKOBHUM, 3BepTal0yy yBary Ha HeOoOXiJHICTL y3TrOAKeHHs IOPUINYHUX Ta eKOHO-
MiUHMX acIeKTiB KopmopaTusaiii. Bin sayBaKye, 1110 KOPIOpaTU30BaHe B IOPUIUY-
HOMY CMUCJIi HiIITPIEMCTBO MOKe BaJUININUTUCh VHITADHUM B eKOHOMiUYHOMY CMUCJIL
y BUNIAAKY, Koau (hopMaibHA KOpPIOpaTu3alid (MaloBaHHSA) He MEPETBOPIOETHCS B
MIPOILIECH CTPYKTYPYBAHHS KaIiTaly UM KOJEKTUBHE 3aCHOBHUIITBO. YHITApHUM B
€KOHOMIUHOMY CMMCJIi MiAITPHIEMCTBO 3ATHUINAETHCS 3aBKIN, KO OANH 3 YUACHUKIB
(cmiBBJIACHUKIB) BOJIOJIi€ BUUEPITHUMY MOMKJIMBOCTSIMY BUPIITyBATH IUTAHHSA YIIPaB-
JginHa mignpuemctBoM [12, cr. 33—34]. ¥ BUNagKy CTBOPEHHS JePKABHOTO XOJIAWH-
I'y 4i CYOXOJIAMHTY MPOCTEMKYETHCA 3AIMICHEHHA CYTO (DOPMAIBHO-IOPUINYHOI KOp-
TmopaTusaIii Aep:KaBHUX IIiAIPUEMCTB 3i 30epeKeHHSIM BHUPINIAJBHOTO KOHTPOJIIO
3 OOKYy [Oep:XaBy Ta BILIMBY YMHOBHMKIB Ha NPUHHATTS YIPABIiHCHBKHUX PillleHb
MeHe/I’KepOM-CTaBJIeHHNKOM. BKasaHe Ile pas HiJTBEPAKYE NMPUMAaPHICTH BUCHO-
BKiB IIpO PO3B’A3aHHA CKJIAJHOI MPO0JeMH CTBOPEHHS e(PeKTUBHOI CHCTEeMH YIIpaB-
JIiHHA NePKaBHUM MalHOM (DOPMAJTHLHUMU METOAAMU.

Kpim Toro, iHCTUTYT XOJIUHTOBUX KOMIIAHiM, AK i Oy[b-gKe sABHUINeE, Mae IeBHI
cymepeuHocTi i mpobsiemMu, IO BUILIMBAIOThL AK 3 €KOHOMIUHOI, Tak i IOpUIAMYHOL
CYTHOCTi XOJIIMHTOBUX KOMIIAHiH, Iie, 30KpeMa: 1) cymepeuHOCTi ¥ B3a€MOBiIHOCH-
HaxX MiX aKIioHepaMM-BJIACHHKAME 1 MeHeIKepaMH, III0 BimoOpaskaioTb 0COOInBOC-
Ti )opMyBaHHA CTPYKTYPU BJIACHOCTI B aKI[iOHEDHMX TOBAapHUCTBax; 2) mpobiemMu
YIPaBIiHHA PO3TATYKEHOI CTPYKTYPOIO MifNTPUEMCTB, SKi MAIOTh MPOBOAUTHU €U~
HY, Y3rOAKeHy 3 IIeHTPOM, MOJITUKY (B iHIIIOMY pasi eKOHOMiuHOTO epeKTy, 3apagu
SIKOTO CTBOPIOBAJIMCA acoliiioBaHi oco0u, He Oymae); 3) BUCOKi BATPATH HA BHCOKO-
KJACHUHN MEHeIKMEeHT, SKUI ITOBUHEH KePYyBaTH i KOHTPOJIOBATH BCi TOCIOZAPCHKi
ra (piHaHCOBi mpomecw B rpymi miampumeMmcTB; 4) 3arposa CTBOPEHHS MOHOIOJBHOI
rpyny Ha PUHKY, BiCyTHiCTh KOHKYpeHIii BcepeuHi AKoi moTpedye MmocTiiiHOro
TIOJIINIIIEHHA AKOCTI MPOAYKITii, 1[0 BUPOOJISAETHCS; O) MiATOPAAKYBAHHSA [IisIbHOCTI
JOUipHIX IMiAIpHEMCTB iHTEepecaM XOJAMHTOBOI KOMIIaHii, yepes 0 MOAEKYIU MAa€e
Micie irHOpyBaHHSA iHTepeciB mepmnx; 6) mep:KaBHE YIPABIIHHA XOJAWMHTOBUMU
KOMIIAHIAMY He 3aBXKJIU € e(eKTUBHUM i BHCOKOMpo(eciiHuM, II[0 IPU3BOAUTHL 10
30MTKiB AK MiANpHEMCTBA, Tak i Aep:xasu [13, c. 67].

Kysuenos E. A., posrisgaoyu TUTAHHA KOPIOPATHBHOTO YIPABJiHHSA, B CBOIO
yepry, 3BepTae yBary Ha iHmmui 6ik mpobseMu Kopmopartusailii. Bin 3asHauae, 110
B CHCTEMi PO3BUTKY IIPOIECiB KOPIOPATUBHOrO VIIPABIIHHS IIPOTPECye MOKA3HUK
mudysii akmioHepHOro Kamitany, AKMM Hama i MPUSBOAUTDL OO BiITiJeHHS HeBeJIU-
KHUX Ta cepefHixX aKI[iOHepiB Bij mMeHTPiB KOHTPOJIIO 3a KopIopailieo. B mux ymoBax
3’IBJIAETHCA TEPMiH «TEeXHOCTPYKTYpa», 1[0 03HAUAE OCHOBY KOpIIOpallii, Ta BKJIIO-
yae MeHeIKepiB Ta MpoBigHuUX cmemiaicTiB. TeXHOCTPYKTYpa IPOABIAE iHTEpPEC A0
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TIPUCBOEHHA BJIAJW B KOPIOPAIlii, 1[0 MOXKe CTAHOBUTH PEaJbHY 3arposy IJsd BJac-
HMKA, 1110 00YMOBJIEHO HACTYIHUMY IIPUUYNHAME: PO3IOPOIIEHICTh aKIIiOHEPHOTO Ka-
MTanxy MiK BeJIMKOI KiTbKICTIO BKJIATHWKIB KBATi(PiKyeThCA AK OCHOBHA MPUYMHA
nocaa0/eHHs 3B I3KY MijK BJIACHICTIO Ta peasJbHOIO BJIAJO0 HA IMiANPUEMCTBI; B eIo-
xy HTP Bnaga HecipomoixkHa (GYyHKI[IOHYBaTH y BiApWBi Biff KOHKPeTHUX Ipodeciii-
HUX 3HaHb; BCi OCHOBHI pillleHHA HNPUIMAIOThH cHeliajicTu y cdepi MeHEZKMEHTY,
1[0 MPUBOAUTE IO TMOSBY YIPaBIiHCHKOI eitu [1, ¢. 66]. JocuTs po3moBCOKeHIM
crmocoboM IMifABMINEHHS KepPOBaHOCTI XOJAMHIOM € PO3CTAHOBKA TOII-MeHeIKepiB Ha
KJIFOUOBI mocaay i3 BUKOPUCTAHHAM Pi3HMX cmoco0iB ix moTwmBarii (cTuMyJoBaH-
HS), HAIPUKJAM, IIJIAX0M IepefaHHA iM YacTKHU aKIiii, BapTiCTh AKOI 3pocTae mpu
e(pexkTuBHIN POOOTI miZmpHEMCTBA. 3a TaKMX OOCTAaBUH 3HAYHO 3POCTAE 3HAUCHHS
(byHKIIII KOHTPOJIO Jep:KaBW SK BJIACHUKA 3a HAJIEKHUM i MallHOM, IepefaHuM
JO0 CTATYTHOT'O KaIliTaJy TOBAapHCTBA, Ta BJAcHE 3a YVIPABIIHCLKUMMU PillleHHS Me-
HeIKepiB.

BucaoBku. OT:ke, B Cy4aCHHX YMOBaX IOIMYKY e(DeKTUBHOI CUCTeMH YIPABIiHHS
JIeP:KaBHOI0 BJIACHICTIO OCHOBHOIO METO0 JIePKaBU MA€ CTATH ONTUMIisallis (yHKIIH
OpraHiB Jep:KaBHOI BUKOHABYOI BJAIM, BKJIIOUAOYN (GYHKIII KOHTPOJIO Ta HATIAIY
3a I[ier0 JiAIbHICTIO, METO/iB BILJIMBY, 3alIPOBAKEHHI 0COOJMBUX MeXaHi3MiB pery-
JIIOBaHHA B KOPYIIIifiHOo HeOesmeunux chepax. OcobamBa ypara Mae 0yTu mpumijeHa
3MiCTOBHUM, a He (GOPMAJbHUM CKJIAJOBUM TOCIIOAAPCHKOIr0 YIPABIIHHSA IIOA0 KOH-
KPETHOTO JeP:KaBHOTO Cy0 €KTa rOCIofapiOBaHHA: PO3POOIEHHIO CTPATETil POSBUTKY
MiANpUeMCTBa, BUBHAUEHHIO c(ep (HANpSIMKiB) BUDOOHUIITBA, OCBOIOBAHHIO PUHKIB,
MABUINEHHI0 AKOCTI HaaBaHUX IIOCJIYT Ta PeHTAa0eIbHOCTI, 3aIyUeHHIO iHBeCTHITI,
MeTOJiB KOHKYpeHIlil, migbopy KBamiikoBanux MeHem:KepiB, iHakIe peopMyBaH-
HS CUCTEMU OPTaHiB yIPaBJIiHHA MAaWHOM JIUIIIE IMIJIAXOM 3MiHY iX Ha3B 3aJIUIITUTHCS
pedopmoio «Ha Tmamepi».

fAx Bugaerbcs, migxifg ;o moOyLOBH XOJAWHIOBOI CTPYKTYPH MAE IOJSAraTH He
CTiJIBKY B CTBOPEHHI TEOPETHMYHO MPaBUILHOI, CKIJIbKM Ai€BOI CUCTEMHU YIPABIiHHA.
IIpomec ii cTaHOBiIeHHA Mae 3MiMICHIOBATHCS IIOETANHO, 3 OIIHKOK e(eKTUBHOCTI
KOMKHOI cTajil Ta peTeJbHMM ILJIAHYBAHHAM HACTYIIHOI, i BKJIOUATH BU3HAUYEHHS
cTpaTeriyHux IfiJei, c)ep rocuofapoBaHusd, B SKUX TaKe YIPABIiHHS Oy[e TOIiIb-
HUM Ta epeKTUBHUM, IOIEPeIHI0 KBaMi(ikaliiHy miATOTOBKY KaApiB, HOPMATUBHE
3a0esmeueHHs.
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XOJIZVHTOB, aHAJN3Y CUCTEMBI IIOJHOMOYMI IOCYAapPCTBEHHBIX OPTraHOB ympaBieHus. OmpeneseHbI ero
OCHOBHBIE HEJJOCTaTKHU, 000CHOBaHA HEIleaeco00pasHOCTh U (hOPMAaJbHOCTh TAKUX IIPe00pPa3oBaHMUIt.

EKaiouesvie crosa: pehopMupoBaHye, CUCTEMa OPraHOB YIPABJIEHUS, FOCYAAPCTBEHHOE MMYIIECTBO,
KOPIIOPATU3ANNs, XOJAUHIOBAA KOMIIAHU.

Summary

Pencheva G. M. About flaws of reforming the system of state property management. — Article.

The article is devoted to the analysis of the project of reforming the system of state property man-
agement by creating a single state holding company and sub-holdings, analysis of the powers of state
governments. Identified its major flaws, proved impractical and the formality of such transformations.

Keywords: reforming, the system of governance, state property, corporatization, holding com-
pany.
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