
303 Актуальні проблеми держави і права 

Анотація 
Зелінська Н. А. «Помилка в забороні» або «оніміння совісті»? Уроки Нюрнберзького проце-

су. — Стаття. 
У статті аналізується вплив Нюрнберзького процесу на формування інституту міжнародної 

кримінальної відповідальності та розвиток міжнародної кримінальної юстиції. Розглядаються 
етичні та правові підстави міжнародної кримінально-правової відповідальності. Аналізується 
застосування захистом нацистських злочинців у Нюрнберзькому процесі доктрини про «помилку 
в забороні». 

Ключові слова: Нюрнберзький процес, права людини, міжнародний злочин, «помилка в 
забороні». 

Summary 
Zelinskaya N. A. "Forbidden error" or "numbness of conscience"? Lessons from the Nuremberg 

trial. — Article. 
The impact of the Nuremberg trials on the formation of the institute of international criminal 

responsibility and the development of the international criminal justice are analyzed in the article. 
The ethical and legal basis of international criminal liability is examined. The use of the "forbidden 
error" doctrine by the Nazi war criminals' defense in the Nuremberg trial is approached. 

Keywords: the Nuremberg trial, human rights, international crime, "forbidden error". 

УДК 341.174(4) 

A. Materia 

FREEDOM, SECURITY AND JUSTICE: 
SYMBOLIC VALUES OR EUROPEAN REVOLUTION? 

1. Introduction: The Entry into Force of the Treaty of Lisbon. The entry into 
force of the Treaty of Lisbon (hereinafter ToL) [1], redesigning the framework of 
the European Union (hereinafter EU) criminal jurisdiction, has profoundly affected 
the relationship between criminal law, EU law and municipal law. In fact, it has 
allowed a systematic reconstruction of both the EU supranational competence in 
criminal matters and of EU criminal law as such [2]. This process, and the current 
EU criminal policy agenda, have both been informed by the Stockholm Program 
[3] (hereinafter SP) and by the Action Plan for the implementation of the Stockholm 
Programme [4] (hereinafter AP). 

Before the entry into force of ToL, the general structure of the EU criminal 
jurisdiction — broken down into supranational law (based on the community 
integration of norms within the so-called First Pillar) and international law (based 
on the intergovernmental cooperation within the so-called Third Pillar) — was 
extremely cumbersome. In addition, since 2005, the overall situation had been 
further complicated by two well-known decisions of the European Court of Justice 
[5] (hereinafter ECJ), both acknowledging the EU criminal jurisdiction within the 
«First Pillar». 

The new legal framework established through the ToL, instead, is not only 
much clearer, but also blessed with greater internal consistency. In this respect, 
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the ToL provides for: the creation of a unique supranational Area of Freedom, 
Security and Justice (hereinafter AFSJ) as a new primary goal of the EU [6]; the 
abolition of the Pillars-based system now all treated as the supranational system 
of EU law; and the normative recognition of the Charter of Fundamental Rights 
of the Union. 

In this connection, the EU has limited supranational criminal jurisdiction [7], 
in which the legacy of the Third Pillar-style of intergovernmental cooperation 
(the so-called «emergency brake» [8]) can still be detected. Moreover, two new 
Protocols address the role of national parliaments in the European Union [9], the 
principles of proportionality and subsidiarity [10], while the European Parliament 
has been recognised as co-legislator in matters related to the AFSJ [11]. 

On the contrary, the European Council has consolidated its role of dominus of 
the EU criminal policy [12]. Such consolidation, now clearly stated under the 
letter of the ToL, resulted from the practice of the five-year special summit of the 
European Council that took place in Tampere (in 1999) and The Hague (in 2004), 
and referred to the current SP (2009) and AP (2010). The latter two texts, in 
particular, have been drafted immediately after the entry into force of the ToL 
and identify the core policy guidelines underpinning lawmaking and implementation 
activities in the AFSJ until 2014. Accordingly, these two instruments are key to 
the achievement of the main purpose of the ToL, viz. to organise the EU as a 
single supranational entity integrated with the legal systems of its Member States. 

2. The Stockholm Program. The SP, as anticipated, is the document in which 
the European Council has identified «in the abstract» the trajectories of the EU 
criminal policy for the years 2009-2014. It is the result of major achievements 
within the AFSJ and, at the same time, the proof that the EU still needs to tackle 
a number of challenging issues: first, «to ensure respect for fundamental rights 
and freedoms and integrity of the person while guaranteeing security in Europe»; 
moreover, it is stated that «It is of paramount importance that law enforcement 
measures, on the one hand, and measures to safeguard individual rights, the rule 
of law and international protection rules, on the other, go hand in hand in the 
same direction and are mutually reinforced». In this respect, the SP recognises 
that «the development of legislation in the area of freedom, security and justice is 
impressive, but it has shortcomings in terms of overlapping and a certain lack of 
coherence. At the same time, the quality of legislation including the language 
used in some of the legal acts could be improved». In the light of these premises, 
the SP considers necessary to pay more attention «to the full and effective 
implementation, enforcement and evaluation of existing instruments. Legal 
transposition should be ensured using, to their fullest extent, wherever necessary, 
existing institutional tools»; «In general, new legislative initiatives, by the 
Commission or by Member States where the Treaty so provides, should be tabled 
only after verification of the respect for the principles of proportionality and 
subsidiarity, a thorough preparation, including prior impact assessments, also 
involving identifying needs and financial consequences and using Member States' 
expertise. It is crucial to evaluate the implications of new legislative initiatives on 
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the four freedoms under the Treaty and to ensure that such initiatives are fully 
compatible with internal market principles». In Summary, therefore, it is possible 
to say that the SP represents an effort to rearrange the EU as a single supranational 
AFSJ. An effort that is nonetheless conscious of the need for preliminary 
consolidating and improving both consistency and clarity within the existing set 
of norms. 

3. The Action Plan for Implementing the Program in Stockholm. The objectives 
and priorities outlined by the SP have been translated into concrete actions [13] 
via the AP, taking into account a precise timetable for adoption and 
implementation. The latter includes a draft schedule for the transformation of 
instruments with a new legal basis; a process that must be guided, in 
methodological terms, by the consideration that: «The Union must resist 
tendencies to treat security, justice and fundamental rights in isolation from 
one another». Under this fundamental assumption, the AP, with reference to 
the field of Freedom [14], states that «The protection of the rights enshrined in 
the Charter of Fundamental Rights, which should become the compass for all 
EU law and policies». The AP, indeed, sets forth an articulated series of actions 
aimed at: creating «A Europe based on fundamental rights» [15]; «Protecting 
the rights of citizens in society» [16]; combating «Racism and xenophobia» [17]; 
ensuring «Rights of the child»; protecting «Victims of crime, including terrorism» 
[18]; and recognising and protecting the «Rights of the person in criminal 
proceedings» [19] and «Detention» [20]. 

Making a specific reference to the field of Justice in criminal matters [21], the 
AP recognises that it «is a relatively novel area of EU action for which the Treaty 
of Lisbon sets a clear legal framework. A criminal justice strategy, fully respecting 
subsidiarity and coherence, should guide the EU's policy for the approximation of 
substantive and procedural criminal law. It should be pursued in close cooperation 
with European Parliament, national parliaments and the Council and acknowledge 
that focus will remain primarily on mutual recognition and the harmonisation of 
offences and sanctions will be pursued for selected cases». On this point, the AP 
provides a compelling number of actions aimed at: «Furthering the implementation 
of mutual recognition in criminal matters» [22]; «Strengthening mutual trust» 
[23]; the «Implementation» of different texts [24]; and «Developing a core of 
common minimum standards» [25]. 

Finally, with specific reference to Security [26], the AP explicitly recognises 
that the ToL «provides the Union with better tools to fight terrorism and organised 
crime» and that «The time has come to assess our past approach, when the Union 
had to react to unexpected and tragic events, often on a case by case basis, and to 
capitalise on the new institutional set-up offered by the Lisbon treaty with a 
coherent and multidisciplinary approach». To achieve these goals, the AP identifies 
several classes of actions, including, for example, those heading towards a «More 
effective European law enforcement cooperation» [27], «More effective crime 
prevention» [28], the «Protection against serious and organized crime» (e.g. 
«Trafficking in human beings» [29], «Sexual exploitation of children and child 
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pornography» [30], «Cyber-crime and Network and Information Security» [31], 
«Economic crime and corruption» [32], «Drugs» [33] and «Terrorism» [34]). 

4. Concluding Remarks. In the light of the above, it is clear that the ToL, by 
creating a single common Area of Freedom, Security and Justice, offers a new 
framework of EU criminal competencies. The SP and the AP, on the other hand, 
specifically identify the trajectories of the current criminal policy of the EU. 

The ToL certainly closes the debate on the existence of the EU supranational 
jurisdiction in criminal matters. The EU, in fact, is now endowed with a mediated 
criminal law system [35], controlled by a series of checks and balances serving as 
guarantees, that can be based on either direct European sources (i.e. the 
supranational obligation to criminalize as per article 83 n. 1 and n. 2 TFEU), or 
indirect European sources (i.e. the supranational obligation to protect the EU law, 
that finds its roots in the «Greek Corn» judgement and in the principle of 
Community loyalty [36]). As a consequence, and abstracting from possible, still 
unlikely, policy changes, the ToL firmly inscribes criminal law into the process of 
supranational European integration. The actual proof of such integration process 
is provided by the SP and the AP, whose concrete purpose is to consolidate — to 
the advantage of the European citizens — the AFSJ. This effort is centred on the 
implementation and improvement of the existing set of norms as well as on the 
overall design of the European criminal policy. 

Criminal law, within the boundaries specified above, falls now within the EU 
competence as systematically mainstreamed into three directions (i.e. Freedom, 
Security and Justice), all converging to create a single corpus iuris of supranational 
law, integrated with the legal systems of Member States. In this context, therefore, 
the term Freedom must be read to mean not only the four traditional economic 
freedoms, but also the Rights to Freedom (art. 6 TUE [37]); the term Security 
should be read with the twofold meaning of EU-internal and EU-external security 
(see e.g. the relationship between the EU and the UN Security Council, or between 
the EU and the United States [38]); the term Justice, finally, should mean both 
judicial cooperation in criminal matters (Eurojust; European Public Prosecutor's 
Office; European Judicial Network) and cooperation in police (Europol) and customs 
matters (Frontex). From the EU Member States perspective, instead, this means 
that municipal criminal law is now articulated in three different levels: national, 
supranational and international. 

The terms Freedom, Security and Justice, far from being merely symbolic or 
cosmetic in their intrinsic meaning, seem to enclose — along the lines of «Life 
Liberty and Pursuit of Happiness» of the American Revolution and of «Liberty, 
Equality and Fraternity» of the French Revolution — the gist of a «European 
revolution», if understood with the twofold meaning of «Europeanisation» of 
fundamental rights and of «supranationalisation» of criminal law. Considering 
inter alia that, after the entry into force of the ToL, the EU is now competent to 
carry out assessments on the appropriateness of criminal sanctions the way it 
happens in national jurisdictions, there seems to be grounds to start talking about 
a European integrated criminal science. 
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