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Summary

Keirar Anna. Concept and Signs of Object of the Copyright. — Article.

Article is devoted consideration of such concepts as object of the right, object of civil legal
relationship, object of the copyright. The question of a parity of object of the copyright and concept
of product is considered. The article have characterized off the basic signs thanks to which product
becomes objeet of the copyright.
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CIVIL LIABILITY OF THE BANKS IN THE SPHERE
OF NON-TRADITIONAL BANKING TRANSACTIONS AND SERVICES
(THE EXPERIENCE OF THE UNITED KINGDOM)

The present article examines claims which may be made against banks as sellers
of sophisticated and complex products such as non-traditional banking transactions
and the author will concentrate also on the civil liability of banks. However,
especially against the backdrop of the prevailing financial crisis, some of the
instruments have or may result in significant liabilities for buyers. Some corporate
buyers may accordingly now be inclined to argue that their treasury or finance
departments lacked the detailed knowledge required for a full understanding of
these products and that, as a result, reliance was placed on the seller to provide an
explanation of the merits of the arrangements [5, 471]. To place the legal category
in its proper context, we will begin an outline of the way banking liability is
controlled in the United Kingdom.

Banks (and other financial institutions) run the risk of being caught up in the
fraud of third parties because of their position as the holders and transmitters of
funds. A bank becomes the potential object of litigation where it has provided
banking services to the persons behaving in a fraudulent or improper manner. The
claim is that the bank has in some way become implicated in the wrongdoing.

One or more banks will almost inevitably be involved in every fraud of any
size, if only as the means of money transmission. Funds necessarily move through
the banking system. This put banks in the front line. It is a fact recognised by the
importance attached to the institutional precautions against money laundering.
Banks may also exposed to liability when providing services, if by so doing they
are seen to have been in some way accessory to or assisted in the fraud.

Regulations 74-79 of the 2009 Regulations [9] contain various provisions
dealing with the liability of the payment service provider in relation to the execution
of transactions.

Specifically:

(a) A payment service provider may supply to his user a code (referred to in the
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2009 Regulations as a ’unique identifier’) for his payment account. Where a
transaction is executed in accordance with such a unique identifier, it is deemed
to have been correctly executed by the payment service provider, so that it can
have no liability to the payer in respect of that transaction. Where the user
provides an incorrect unique identifier, the provider is likewise not liable for non-
execution or defective execution of the requested transaction. So, if the payer
provides an account number and a sort code, the bank has no liability for transferring
funds to that account even if the account number does not correspond to the name
of the intended payee. The provider must, however, use his reasonable endeavours
to recover any funds which have been disbursed, and may charge a fee for such
recovery if the framework agreement so permits;

(b) Where a payment transaction is initiated by the payer, his service provider
is strictly liable for its execution. The result is that the payment service provider
must refund the amount of the transaction to the payer unless it can prove that
the amount was actually received by the payee’s service provider. In addition to
the refund obligation, the payer’s service provider must make immediate efforts
to trace any payment which appears to have gone astray, and must inform the
payer of the outcome;

(c) if, in such a case, it can be proved that the funds reached the account of the
payee’s service provider, then that service provider must make that amount available
to the payee and credit his account accordingly;

(d) The position is little different where the payment order is initiated by the
payee, as in the case of a direct debit. The payee’s provider is liable for the correct
transmission of the payment order within the time limits necessary to secure
payment on the due date. Where required the payee’s service provider must chase
up any missing payment and advise the payee of the outcome. If the payee’s
service provider can demonstrate that it is not liable under these provisions (i.e.
that it sent the correct information to the payer’s service provider in order to
initiate the payment), then any liability for a failure or defect in the execution of
the payment order is placed onto the payer’s provider. In that event, the payer’s
provider must refund the relevant amount to the payer and restore the payer’s
account to its previous position;

(e) in addition, a payment service provider (usually, that of the payer) will be
liable to its user for any charges or interest for which the user becomes liable as
a result of the non-execution or defective execution of a payment transaction. It
may be noted that there is no cap on this liability, either as to time or as to
amount and, since this statutory right to compensation, the usual obligation to
mitigate losses in a contractual context will not apply. Nevertheless, it is submitted
that the liability of the payment service provider is limited to the interest and
charges suffered by the payer until the date on which he notifies the service
provider of the defective or non-execution of the payment order and, since the
payer is obliged to notify the provider without undue delay when it becomes aware
that the transaction has not been executed, this would appear to provide an effective
cap on the period of the providers liability. But the payer may become responsible
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for significant rates of interest as a result of the non-payment, and it seems that
there is no cap on the service provider’s liability in this sense;

(f) a payment service provider is allowed a right of indemnity against
intermediaries responsible for errors which result in an obligation on the provider
to reimburse or compensate his user;

(g) finally, it is not generally possible for an obligation to pay money to be
terminated by reason of the application of the doctrine of frustration. However, a
payment service provider is specifically absolved from liability in the event of
force majeure, that is, when non-performance of an obligation under the above
provisions results from ’... abnormal and unforeseeable circumstances beyond the
person’s control, the consequences of which would have been unavoidable despite
all efforts to the contrary...’. In addition, a service provider is excused if he is
unable to perform an obligation as a result of some countervailing duty under
Community or national law (e.g. as a result of the provisions of laws dealing with
money laundering or terrorist financing) [5, 108 109].

In fact it is likely that the buyer’s or the customer’s claim will be formulated
under a permutation of the following headings:

1) a breach of contractual duty to advise;

2) negligent misstatement; or

3) breach of fiduciary duty.

It is true to say that the UK law is based on the precedents and the most
important case in the sphere of these headings if they were all pleaded is JP
Morgan Chase v Springwell Navigation Corp [12]. The approach is consistent with
the broader view that a bank does not generally owe a duty to advise the customer
on the merits of any transaction which the customer is to enter into with the bank
or more usually with a third party with the assistance of funding provide by the
bank, unless the bank has expressly or impliedly assumed an advisory obligation
[5,473]. Courts in the United States have also tended to view that statements
made in the context of transactions of this kind are more likely simply to describe
the product, and are not intended to amount to formal representations on which
the client is entitled to rely.

As might be expected, the position differs where the bank is acting as an
adviser or manager in relation to the client’s portfolio of investments. In such a
case, the bank will plainly owe a duty to act with reasonable care [5, 476].

Prof. Hooley reported that a constructive trust claim is often the means by
which the defrauded party seeks to hold the bank liable. In theory, other causes of
action may be available against a bank, but in practice it is a constructive trust
claim that is most likely to be relied on by the defrauded party. Other causes of
action include:

¢ Where a bank still holds funds that represent the proceeds of fraud, the
defrauded party may be able to trace those funds in equity and assert a proprietary
claim to them. But such a tracing claim is lost where the funds have been paid into
an overdrawn account or have been paid away by the bank.

¢ Where a paper instrument is collected by a bank for a customer with no title,
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the bank may be liable in conversion to the true owner of the instrument, although
the bank usually has a complete defence to the claim where it can show that it has
been negligent and has followed standard banking practice. Furthermore, the tort
of conversion does not apply where money are transferred by electronic means.

» As between the paying bank and its own customer, it is doubtful that a
constructive trust claim will succeed unless the bank was in breach of its contractual
duty of care in executing its customer’s payment instruction (in which case a
separate claim in constructive trust becomes redundant): and a bank is obliged to
follow payment instructions unless on notice fraud.

¢ As regards a non-customer, there is a general reluctance to impose a duty of
care in tort on a bank receiving funds [6, 679].

Prof. Sealy LS defines banks civil liability into two types. The fist type of
liability is generally known as liability for ’knowing receipt’. The second type of
liability was known as liability for ’knowing assistance’ until a change in the law
in 1995 made more appropriate to refer to it as liability for *dishonest assistance’.
In both cases liability is personal and not proprietary. These two types of liability
are fundamental different.

The basis of liability in a case of knowing receipt is quite different from that
in a case of dishonest assistance. One is receipt-based liability which may on
examination prove to be either a vindication of persistent property rights or a
personal restitutionary claim based on unjust enrichment by subtraction; the other
is a fault-based liability as an accessory to a breach of fiduciary duty.

However, until the issue is authoritatively decided upon by the higher courts,
the precise relationship between liability under the receipt category of constructive
trusteeship and the law of restitution remains unclear and uncertain under the
English law.

Liability for dishonest assistance will be imposed on anyone who has dishonesty
been accessory to, or assisted in, a disposition of proprietary breach of trust or
other fiduciary duty obligation. In such a case the accessory or assister is
traditionally described as a ’constructive trustee’ and said to be liable to account
as a constructive trustee. However, as the accessory or assister does not have to
receive any trust property for this type of liability to arise, it seems misleading to
describe him as a trustee at all.

There are four requirements for accessory liability to be imposed:

1) there must have been a trust or other fiduciary relationship;

2) there must have been a misfeasance or other breach of trust (dishonest or
fraudulent);

3) the person upon whom the liability is to be imposed must, as a matter of
fact, have been accessory to, or assisted in, he misfeasance or breach of trust;

4) the accessory must have been dishonest.

In many cases banks will not find it easy to avoid the charge that they were
accessory to or assisted in a breach of trust, especially one that involves the
fraudulent misapplication of trust funds. The provision of banking services to
persons behaving in fraudulent or improper manner often exposes a bank to potential
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liability under his head. The misapplied trust funds will usually be held in bank
accounts and moved between bank accounts. The bank that hold those accounts, as
well as any other bank involved as an intermediary in the funds transfer process,
run the risk of being accused of providing assistance to the dishonest fiduciary
[6, 683].

The liability of a recipient of property disposed of in breach of trust is generally
known as liability for knowing receipt. Liability is personal and is to restore the
value of any property received in breach of trust (for the purpose of claiming a
contribution from another wrongdoer under the Civil Liability (Contribution) Act
1978 the remedy for knowing receipt is deemed to be ’compensatory’) [8].

Ewan Mc Kendrick is being to suggest that there are three requirements, all of
which must be met, for liability to arise under this category. First, a disposal of
his assets in breach of fiduciary duty, secondly, the beneficial receipt by the
defendant of assets which are traceable as representing the assets of the claimant
and thirdly, knowledge on the part of the defendant that the assets he received are
traceable to a breach of fiduciary duty.

Disposal of assets is concerned with that of the person who receives for his own
benefit trust property transferred to him in breach of trust. He is liable as a
constructive trustee if he receives with notice, actual or constructive, that it was
trust property and that the transfer to him was a breach of trust; or he received
it without notice but subsequently discovered the facts. In either case he is liable
to account for the property, in the first case as from the time he received the
property and in the second as from the time he acquired the notice.

It seems to follow from the above discussion that a sophisticated client will
frequently encounter difficulty in establishing recourse to a bank which has sold
him a complex financial product, at least provided that the bank has not specifically
misrepresented the position to him and he receives documentation which contains
a fair and accurate description of the product before he became committed to the
transaction. Even if a the bank is found to be in breach of a contractual or other
duty, the client may still have to overcome obstacles to demonstrate that such
advice was the proximate cause of his loss.

The sphere if bank’s liability is also regulated by the Banking Code of the UK,
although the legal system of the UK is not codified, the certain types of Codes
exist, which are concerned as legal Acts. The Code was created as a result of
recommendations made by the Jack Committee which had been established to
’examine the statute and common law relating to the provision of banking services
within the United Kingdom to personal and business customers’ [1, 122].

The Banking Code plays a great role of self-regulation more generally in the
control of the relationship between customer and bank. It has brought advantages
for the consumer, as well as allowing a degree of flexibility for the banking
industry [7]. The Government has shown its confidence in self-regulation through
some provisions of the Enterprise Act 2002 [9].

It is necessary to emphasize that it is not always obvious that breach of provisions
of the Banking Code will give rise to civil liability. There will be some cases where
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the provisions of the Banking Code may be said to constitute trade usage, or
otherwise constitute an implied term of the contract. In other cases, and perhaps
more commonly, the Code will have no effect upon the legal responsibilities owed
by the bank to consumer. The Code may be taken to represent good practice, but
not necessarily to represent, nor even less to create, a legal duty [1, 125].

As it can be seen several matters run through in the above examined article but
a lot of points of banks liability still remain unclear and uncertain. Improving
civil liability of the banks is unquestionably important, but it should be remembered
that there will always be a vital role for regulation where consumers should be
aware of the deeds and transactions they conclude with banks.
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Summary

Mykhailiuk G. O. Civil Liability of the Banks in the Sphere of Non-Traditional Banking
Transactions and Services (the Experience of the United Kingdom). — Article.

The article is devoted to the analysis of civil liability of the banks in the sphere of non-traditional
banking transactions and services according to the experience of the United Kingdom. The existing
main problems in the sphere of bank’s civil liability are stated, the areas, in which priority directions
and drafts in this sphere of civil legal regulation are defined. The analysis is conducted with taking
into account the existent legal norms in the legislation and case law of the United Kingdom through
this question.
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AHoTauia

Muxainox I'. 0. usiapHo-npaBoBa BigmoBinaiapHicrs 6aHkis y cepi sailicnenna HeTpaanuiii-
HuX (aHkiBcLKHX omepauiii Ta mocayr (aoceiy BeaunxoGpuranii). — Crarra.

Crarra npucEsYeHa aHATIZY NUBLIBHO-IPABOBOL BigmosiaaaeHOCTI 6aHKIB v cepi 3aiiicHeHHs He-
TpagUmiiENX GAHKIBCBKUX OUEPamiil Ta mOcAyr 3a gocBigom Besukodpuramii. 3asHauawTeca ocHOBHI
npobmemn, AKi icHyioTh v edepi nuBiIbHO-OPaBoBOl BiAMOBiAAIEHOCTI 6aHKIB, OKpeCTI0IOTLCA 06.1acTi,
B AKi moBuHAEI 6yTH cOpAMOBaHi NpiopUTETHI HATIPAMH Ta po3podkN y AaHiH chepi MUBLILHO-TIPABOBO-
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Muxainox I'. 0. TpaxxiaHCKO-IPAaBOBAST OTBETCTBEHHOCTH 0AHKOB B cepe OCYIECTBICHHST He-
TPATHUEHOHHBIX (aHKOBCKHX omepauuii H ycayr (onsiT Bemurobpuranun). — CraToa.

CTaThbA NOCBAMCHA AHANN3Y I'PAXKAAHCKO-TPABOBOH OTBCTCTBCHHOCTH GAaHKOB B cdicpe OCYIICCTBIIC-
HHH HETPAJHIIUOHHBIX DAHKOBCKHX ONEPAaIlHil U YCIYr COIACHC onblry Bennkodpuranun. YKaselBaxT-
¢i OCHOBHERIE OPOD;IEMBI, KOTOPBIE CYINECTBYIOT B chepe PAaKIAAHCKO-IPABOBON OTBETCTBEHHOCTH OaH-
KOB, OIpeaeIarTes 06JacT, B KOTOPhle A0T:KHEI 6BIThH HATIPABIEHB! IPHOPUTETHBIE PaspaboTKU B 3TOH
cdiepe IpaKAaHCKO-TIIPABOBOTO PCTYJIUPOBAHUA. AHANN3 NPOU3BCACH ¢ YYCTOM CYLICCTBYIOIINX ITIPaBO-
BEIX HOPM B 38KOHOJATCIBCTBC N IPCUCACHTHOM NpaBe BelInKoOpuTaEHmM 1o 3ToMy BOIIpOCY.
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SKUTJIOBO-BYIIBEJIbHHANA KOOIIEPATHB
dAK KOOIIEPATHUB CIIO:KHBYOI0 THIIY

¥V 3r’sa3ky iz nepexoioMm YKpaiHU A0 PUHKOBHUX BiJHOCHH 1 TPHBATHONMPAROBUX
3acaj 3aJ0BOJIEHHA KUTJOBHX IIOTPe0d IPOMAJAH, B YMOBAX HU3BKOI CEpelHbOI 3a-
0e3MeUeHOCT] M UTIOM TA HEeJOCTYIHOCTL iMOTEYHOTO KPefUTYBAHHS JIJISl IIUPOKUX
BEPCTB HACEJIEHHS 3 OJIHOUACHUM CKOPOUEHHAM 00CAriB AepaaBHoro QpinancyBanug
JKUTIIOROTO OY/IIBHUIITBA aKTYAJbHUM € JIOCIi/IPKeHHs M HUTJIOBO-0Y/[iBEJILHOTO KOO-
IEPATHBY fAK opraHisariifino-npaBoBol ¢opMH IJd caMOCTiMHOTrO, 1HIIIATHBHOIO
BUPIIIEHHSA MPOOIEMHU KUTIa. 3ACTAPLTICTh AKTIR IPABOBOT'O PETYIIOBAHHSA HUTIO-
BO-OyZIiBeNIbHUX KOOI EPATHUBIB 3YMOBIIOE HEOOXIAHICTS BCeOIUHOro Ta I'PYHTOBHOI'O
BUBUEHHS IX NPABORBOTO CTAHOBUINA 3 IO3UIIH CYYACHUX COIiANIBHO-6KOHOMIUHHX
Ta MPaBOBUX peasill i po3podKy MPOMO3UIIT MO0 HOTO BAOCKOHATIEHHS.

Xoua BUCBITIEHHIO TEOPETHYHHMX 1 MPAKTHYHIX ACMEKTIB PYHKIIOHYBAHHA KOO-
IEpPaTUBY, OKpPeMUX itoro Tunis i BUAIB (CMOKUBUMX, KPEJUTHUX, ClLIBCHKOrOCHIO-
JAPCHKUX BUPOOHHUMX Ta OGCIYTOBYIOUMX) MPUCBAYEHO YMMANO HAYKOBHMX IpAIlb
(C. T. Badenko, O.T. Boxkosoi, O. B. Tagyposoi, C. Il. Tenesa, f. 3. laenpkoi-Ko-
goruno, B. B. Toruapenko, A. B. 3ericko, B. B. 3inoruyka, 0. 3ydarenko, I. M. Ky-
yepenko, B. M. Maciua, T. II. IIpouenko, B. 1. Cemunxka, O. B. Cepriiirxo, 10. C. Illem-
yyIeHKo, B. YpKeRnu Ta iHIIKX), KUTIOBO-OY/IiReIbHI KOONEPATURY SK PISHOBHJ
KOOIepaTUBiB He OYyIM 00’€KTOM KOMILICKCHOIO JOCHIJKEHHSA BUCHMX B YKpaiui.
Oxpemi mpaBoBi acneKTH iXHBOI opramizamii Ta gignsHOCTi mocximkysanu: A. Bo-
posewka, I. Bemnuro, M. K. Tanauruu, B. [lo6poseskuii, H. Jonenro-Bemnoye, O. 3y-
datenxo, B. Kobunsaucekuii, 1. M. Kyueperko, 0. Kymuna, 1. JIbsoBa, B. Jlymiox,
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