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AnHoTAaMA

Pomanadze J.J[. IIpagosas oxpaHa KoMMepIetKUX ((PUPMEHHBIX) HAUMEHOBAHMH B YKpauHe. —
Crarea.

CraTbs IOCBAIEHA PACCMOTPEHHIO OCHOBHEIX IP0G;IeM MpaBoBOi 0XpaHbl KOMMEpUeCKUX HAHMEeHO-
Baumil B Ykpause. Vcce10BaHbI YCI0BHA NIOTYUeHH A IPABOBOI OXPAHBI, IPOAHATH3UPOBAH KPYT CYOBeK-
TOB IIPAB Ha KOMMCPUCCKOC HAUMCHOBAHIC, PACKPHITH HMYIICCTBCHHBIC IPaBa HHTCILICKTYATbHO c06-
CTBCHHOCTH Ha KOMMCPYCCKOC HAHMCHOBaHHC. PaccMOTPCHEI HOCACICTBHA HCIPABOMCPHOIO HCIOIB3O0-
BAHHUA KOMMEPYECKUX HANMEHOBAHMMI.

Kawouesvie croea: koMMepueckoe HalMeHOBaHHe, (PHPMeHHOe HaHMeHOBaHHe, CYOBEKTHl IIpaB Ha
KOMMepUecKoe HalMeHoBaHHe, HMYIIeCTBeHHbIe IPaBa Ha KOMMepUecKkoe HaHMeHOBaHNe, HeMpaBoMep-
HOC HCIOIb30BAHHC KOMMCPYCCROTO HANMCHOBAHHSA
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The article is devoted to consideration of fundamental issues of legal protection of commercial
names in Ukraine. The conditions obtaining legal protection, analysis subjects of rights to commereial
names, highlighted intellectual property rights to the commercial name. Consider the consequences
of misuse of commercial items.
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0. 1. Cagonnux

IIPOBJIEMHI IUTAHHS PEAJISALIL IIPABA CIILIJIBHOL
YACTKOBOI BTACHOCTI 3A 3AKOHOJABCTBOM YKPAIHU

CroinpHa BIACHICTH € PISHOBHIOM IpPaBa BIACHOCTI, IO VCKIAJZHEHA MHOJKMHHI-
¢TIO ¢y06’eKTiB, 1 € MPABOBOIO (DOPMOIO 00’ €AHAHHS MalHA (PISMUHUX 1 IOPUIUTHUX
ocif, IepiKaBH, TEPUTOPIAIBHUX IPOMAJ 3 METOIO CIiBIpali, 06’ eJHanng iX 3yCuIb
AN AOCATHEHHSA MeBHOI MeTH. ¥ BMIIAAKY, KOIH MailHO HAMEXHUTh Ha IpaBi Brac-
HoCcTi KimpKOM ocobaM (cy®’eKTaM IpaBa BIACHOCTI, AKMX HA3WBAIOTH CIIIBBIACHH-
KaM{) OJHOYACHO, Mi)X HMMM BHHUKAIOTh BiJHOCMHM cmiabHoi BaacHocTi. OTxe,
IPaBO CILIBHOI BIACHOCTI — Ii¢ IMPaBo ABOX ado Oiapime ocib (cniBBracHuKiB) Ha
opuH 1 Toit camuil 06’exT (er. 355 1K Vkpaiuu) [1].

Coinpauili 00’eKT MOKE CKJIAZaTHuCH 3 OfHIel iHgMBiZyalbHO-BU3HAUeHOI pedi
ado CYKYIHOCTI peueil, AKi MOXKYTH 6YTH MOAIMTBHUMHU a00 HETOALTHHUMY, TIPOTE AK
00’eKT IpaBa BIACHOCTI BOHM YTBOPIOIOTH eauHe iae. Ile o3nauae, 1[0 IpaBo KOXK-
HOTO 13 CIiBBJIACHUKIB MOIIMPIOETHCA HA BeCh 00 €KT Y I[LIIOMY, a He HA HOTO YACTH-
Hy. ¥ 3B’A3KY 3 MM JAJd IpaBa CHiIbHOI BIACHOCTI XapakKTepHa MHOMHHHICTH
cy6’eKTiB 1 €IHICTH 00’ €KTA.

IIpaBo coimpmol BracHocTi B 00’¢KTHMBHOMY CEHCI — Ii¢ CYKVIHICTH IPaBOBUX
HOPM, IO PEeryII0I0Th BiAHOCHHHW IO BOJOAIHHIO, KOPUCTYBAHHIO Ta POIMOPALKEH-
HIO BIACHMKAMM Ha CBifl po3cyJ COLABHOIO PIUUI0, IO IM HANEKHUTh, Ta mepegdada-
I0Th MOMKIUBICTD KOKHOTO 13 BIaCHMKIB BUMATATH II€BHOIL MOBEAIHKH BiJ yeix immmmx
ocif, y ToMy umcai iHmux BaacHukis [2, 260; 3, 220].
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Cy6’eKkTHUBHE MpPaBO CIiNIBHOI BIACHOCTI — Iie mependaueHa HOpMaMu 06’ €KTUB-
HOTO IIpaBa MOKJWBICTh YUACHUKIB CIINBHOI BAACHOCTL Ha ¢Bill pPo3cys BOJOAITH,
KOPUCTYBATHCA Ta POIMOPAAKATACH CILIBHOIO PiUYI0 B MEKAaX, BCTAHOBIEHUX 3a-
KOHOM, 1 BUMaraTd Bij ycix iHImUX ocid, y ToMy 4YMerii i Biff iHIINX BIACHUKIR
[IEeBHOI NMOBEIHKH, a TAKOXK 000B’S30K KOMKHOTO 3 BIACHHKIB Y3TOJKYBATH CBOIO
MOBEJAIHKY MO0 BOJIOAIHHIO, KOPUCTYBAHHIO Ta POINOPIAMEHHIO CIILIBHOIO PIUdio 3
immmmu cnispracuukamu [4, 103].

CyuacHe 3aKOHOJABCTBO He MICTUTH OOMEKEHH MO0 CY0 €KTHOTO CKIAAY IpaBa
CIiMbHOI BAACHOCTi. BOHM MOMYTh BU3HAYNTH NOPSAAOK KOPHCTYBAHHS CIILJIBHOKO
piuuio 6e3 BH3HAHHS PEAbHUX YACTOK. Y [bOMY BHIAJKY NPABO CILIBHOI Biac-
HOCTL He PUNIMHAETHCH, KOMKHUE 30epirae ¢BoIo 4aCTKY y IpaBi Ha pid.

CrinpHe MallHO MOMe HANEXATH CTOPOHAM Ha NpaBi cminbHOI yacTKOBOI i Ha
IpaBi COiMbHOI cyMicHOI BIacHOCTI. 3 MPaBoBOl TOUKM 30py MiK ABOMA PisHOBUIA-
MU CILTBHOI BAACHOCTI iCHYIOTH NeBHI BiAMIHHOCTI.

Cytricts cninpHol yacTkoBoOI BracHocTi (et. ¢r. 356 367 [IK Ykpainu) B Tomy,
0 KOMHUM 13 CIiBBIACHUKIB MA€ UITKO BU3HAUEHY YACTKY V MpPaBi BIACHOCTI Ha
crninpue Matino (igeansHy uactky). IIlpaBomounocri yuacHuUKiB wacTKoBoI Baac-
HOCTi BIiAHOCHO BehOTO 00’€KTAa NMOBHHHI 3[ifiICHIOBATHCA 34 3aralbHOIO 3T0J0I0
BCiX CHIBBIACHUKIB BUXOASAYM i3 piBHOCTI iHTepeciB yyacHUKIB cminmpHol 4acTKO-
BO1 BJIACHOCTI HE3ANEKHO BiJl PO3Mipy UacToK. ¥ 3B’SI3KY 3 IIUM YaCTKH MOXKYTh
OyTH piBHMMH 1 HEpIiBHMMH, INO He BILIMBAE HA 00CAT MOBHOBAa)KE€Hb CIIiBBIAC-
HUKIB. SIKI0 3ak0HOM a60 Yrofiol YYaCHUKIB CILIBHOI BIACHOCTI He NepeadaueHo
iHnre, TO [0 CHiTBLHOIO MallHa 3aCTOCOBYETHCS NPABOBUH PEXXUM caMe CIITbHOI
YaCTKOBOI BIACHOCTI.

Ilpu cninepHifl cyMicHill BIacHOCTI po3Mipu YacTOK 3asfalyeriah He BU3HAUEHI,
X0U i IPUNYCKAETHCS, o BoHU piHi. [Ipy mpoMy nmparo KOXHOrO i3 CMIBBIACHUKIR
PiBHOIO MipOK MONIMPIOETHCS HA BCE CIiJbHE MAWHO, OCKITbKM BOHM MalOTh piBHI
IpaBa BOJOJIHHS, KOPUCTYBAHHS, & 34 IEBHUX YMOB i POSNOPAIKEHHS HIIM.

B opupnuniii mitepaTypi BUAIISIOTH 30BHIITHI IPABOBiIHOCHHHU CIiJAbHOI BIac-
HOCTI (Mi¥ CHiBBIACHWKAMH i HeBIACHUKAMMU) Ta BHYTpiImHi (Misk caMuMu Brac-
mukamu) [5, 205]. PasoM 3 THM YIOBHOBAKEHI YUACHHKM IPABOBiAHOCHH 3HAXO-
JAThCA Ie 1 Y BHYTPIIIHBOMY 3B SI3KY MiX €060I0, AKMI MOMKe OYTH IPOCTUM
(Komu yacTKa B IpaBi CHiJbHOI YACTKOBOI BIIACHOCTI HAJEMUTh OKPEMUM 0C0O0aM)
TA CKIAJHUM (KOJHU YaCTKY HAJEKATH IOAPYKIEI0 ad0 ureHaM cim’i afo celdgHCh-
Koro rocmogapctsa) [6, 8; 7].

3pilicHeHHS MPAaBa CHLTLHOT BIACHOCTL I'PYHTYETHCA HA TPOCTOMY NMPUHITUIIL: pe-
aJxizaris mpaBa OZHUM i3 CHiBBJAACHHUKIB He MOBUHHA YTHUCKATH iHTEpPECH iHIIHX
CMiBBIACHUKIB, TOOTO BOJS 1 MpaBa KOMKHOTO YYACHUKA CIIiNbHOI BIacHOCTI obMe-
MKEH1 mpaBaMH iHIMMX YYACHUKIB (TOMY IIPABO CILIBHOI BIACHOCTI I€ HAZUBAIOTH
«YTUCHEHUM MPaBOM BIACHOCTI») [8, 552].

Bonopinasa, kopucTyBaHHSA 1 pO3NOPAIMKEHHS YaCTKOBOIO BAACHICTIO 3AiICHIOETHCS
3a B3aE€MHOI0 3roflol0 BCiX YUacHUKIB, a 3a ii BIICYTHOCTI — cylepeuka BUPIIIYEThb-
¢ B cyfoBOoMY nopajaky. IIpu oMy BOHM MalOTh piBHE IPaBO TOJOCY Y 3AiACHEHHI
X TPABOMOUYHOCTE!N HE3AJEHHO Bijl pO3Mipy UacTok KokHOro. CliBBIACHUKM BIIPaBi
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3aJI€’KHO Bil MPU3HAYEHHSA MAaliHa BCTAHOBUTHU MOPSJOK BOJONIHHS, KOPUCTYBAHHS
HUM ado FO0T0 YaCTMHAMU ¥ HATYpPi, BU3BHAYUTH YEProBiCTH TA iHIN YMOBU KOPHUCTY-
BAHHA KOHKPETHOIO piudio.

Jlesiki aBTOpPM BRAKAIOTH, IO B IPABi COLTLHOI BIACHOCTI HEOOXiZHO POapizHIO-
BATHU BA BUAM MIPABOMOYHOCTI HOro yYacHMKIB: 1) mpaBoMOYHOCTI CIiBBIACHUKIB 3
TMPUBOAY BCHOTO CIILTHHOTO MaliHA; 2) MPABOMOYHOCTI KOKHOTO 3 HUX BiTHOCHO Ha-
nexuol omy wactku (JI. M. Ienxin, M. I'. Mapkoga, B. ®@. Macnos) [9, 153; 10, 79;
11, 7]. A gesiki aBTOPHM BBAXKAIOTH, 1[0 B IPABi CILIBHOI YACTKOBOI BIACHOCTI Heo6-
XilHO pO3pisHATH TPU BUAM IPABOMOYHOCTEH cmiBBmacHukis: 1) mpaBoMounocTi
IO/I0 BCHOTO MaliHa B I[LIIOMY; 2) IPABOMOYHOCTI KOMKHOTO i3 CIiBBIACHUKIR IMOTO
HAJEXKHOI HOMY JacTKY; 3) MPABOMOYHOCTI KOMHOTO 3 CIIiBBIACHUKIB BiTHOCHO 4a-
crok inmux cuirraacHukire (M. B. 3umennora) [12]. Binsmn nparunbHOIO € OCTAaHHSA
TOUKA 30PY, OCKLIBKH KOKHUHI 3 YIACHUKIB CIILIBHOI YACTKOBOI BIACHOCTI Mae mpa-
BO TepeBasKHOI RYIiBIl YaCTKH, M0 HAJNEXKHUTH 1HIIOMY YUYACHUKY, V BUNAAKY IPO-
maxy 11 cropouniit ocodi (4. 1 er. 362 IIK Vkpaiun).

BeranoriIeHHS CHiBBIACHUKAMY MOPSAKY KOPUCTYBAHHSA 3 BUALICHHAM YACTHHU
MailHa y HATYpi He MPUINHAE CIiAbHOI BIACHOCTI, OCKIIBKY TaKl YACTHHH He Iepe-
TBOPIOIOTHCA B 00’€KT CAMOCTiTHOI BIACHOCTI KOMKHOTO 3 HUX. ¥ MPAKTUI[i HAHYac-
Tillle YKIAZAMOTHCA NMPABOYMHU PO POIMOAIN KOPUCTYBAHHS PealbHUMU YACTHHA-
MU CHiJIBHOTO MAHHA IMOJ0 HENOALTBHUX 00’€KTIiB (ABTOMAINNH, ¥UIUX OY/UHKIB,
IHINUX CIOpyX).

B riTeparypi HeMae €IMHOI TOUKY 30PY IIOAO MUTAHHS YACTKU B NMPaRi CHiNbHOL
BracHocri. JledAKi aBTOPH Iij YaCTKOIO Y CHiNBbHIH BIAacHOCTI po3yMiloTh He iHAMRBI-
Ayari3oBaHy B HATYpl YACTKY B npaei BracHocti Ha cninbry piu (}0. C. Yepronunii,
10. K. Tomcroi) [9], inmi — vacTky BapTocTi cninbHoi piudi, axe He gacTKy B mpasi
BracHocTi Ha cninsry piu (M. I'. Maprkora) [10, 82]. Jlesaxi arTopu nifi 4acTKoIO
PO3YMIIOTH KiNBKICHUI MOKA3HUK, 1IN0 BUPAKEHUH y BUrISAl apody abo y Bimcor-
KaX 00’eMy MPAaBOMOYHOCTEN KOMKHOTO BIACHHUKA Y BiJHOIIEHHI CMiNBHOTO 00 €KTa
(H. 10. Jlinuixosa) [14, 14]. € Touka 30py, 1[0 YIACHUKY COLIbHOI BIACHOCTI HaIe-
KUTh YACTKA ¥ piudi SK MaTepiadbHa, Tak 1 ifleanpHa. [IpoTe H1bIN MPAaBUIBHOIO
BBA:KAETHCH MEPIIA TOUKA 30Dy, BIANOBIAHO A0 AKOI KOMKHOMY YIaCHUKY YaCTKOBOL
BJIIACHOCT1 HAJI€KUTh YACTKA B IIPaBl BMACHOCTI HA CNLUIBHY pid.

Koxuuii yuacHMR cmiabpHOI 4aCTKOBOI BIACHOCTI NMPOMOPIHHAHO 31 CBOEIO 4aCT-
KOI0 Mae IIPaBO Ha NPUOYTKHU Bif cmimbHoro maiina. Ilmogu, npoaykiisa ta npudbyT-
KM BijJ BUKODHCTAHHS MalHa, IM0 3HAXOAUTHCS B CHiMBbHIN YacTKOBiA BIacHOCTI,
BXOJSITh /IO CKJAJY CHITBHOTO MaliHa Ta PO3NOJUIAIOTHCA Mi¥ CIiBBIACHUKAMH Y
BifMOBIHOCT] 3 IX YaCTKaMU B NMpaBi cmijabHOI YAaCTKOROI BIACHOCTI, AKINO iHIIE He
BCTAaHORJIEHO yrogoio Mixk HuMH (cT. 359 I[K Vkpainnm).

Pasom 3 TuM Ha Takii e mificTari — mponopIifiHo ¢Boill yacTiii BiH BigmoBigae
mepesi TPETiMU 0codaMM 3a 3000B’Sg3aHHAMHM, NMOB’A3aHUMH i3 CILIFHUM MAITHOM;
MOBHMHEH O6paTH YYACTh Y CILIATI BCSKOTO POAY MOJATKiB i maarexis, y BUTpaTax i3
30epekeHHd | yTpuMaHH4A cmiapHoro matiHa (et. cr. 359-360 I[K Vkpainu). 3asua-
YeHi NPaBOBIJHOCHMHM Oe3mocepelHb0 He 00YMOBIEHI IMPABOM CHLIbHOI YACTKOBOI
BracHocTi. [l iX BUHMKHEHHS HeoOXifHI JOJATKOBI OPUINYHI (PAKTH, OCKITBKH
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3aKOHOJABeIh, B MPUHLMIL, He 3a00pOHsE CHIBBIACHUKAM IepedaunTH IHINKWE 1o-
PAAOK PO3IMOAiNY 3a3HAUYEHUX 00O0B’A3KIB.

Ao xTo-HeOYAb 3 YUACHUKIB IpaBa CHiIsHO] YaCTKOBOI BAACHOCT YXUIAEThCA
BiJl yUacTi y cHiTBHUX BUTPATAX, IHII YYACHUKH, SKi BHECIH 3a HBOTO ILIATEMXKI ITO
CILJIBHOMY MaMHY, BIPABI CTATHYTH 3 HHOTO BHECEHY YACTKY BUTPAT. ¥ IBOMY BU-
najKy BUHHKae 3000B’s3aHHSA iz GesmigctaBHoro 236aravenusa (er. 1212 1K Vkpai-
au). Iz amicry cr. cr. 540 541 IIK BumnmBae, Mo yYaCHUKM CHiMBHOI BIACHOCTI
HEeCYTh YaCTKOBY BiIMOBiIaNBHICTH MO CHINBHUX OOPrax.

IeroTHuUM A yYACHMKA CIIMBHOI YAaCTKOBOI BIACHOCTI € HOT0 IMpaBo Ha BigUy-
MeHHd iHmifl 0cobi ¢Boel yacTku B cninsHomy MaitHi (er. 361 I[K Vrpainu), TodTo
OMY HalacThCH IIPABO HA OIUIATHE afo Oe30IIaTHE BifuyKeHHS IHmMMUM ocobam
CBO€l YACTKU Y CHOINBHOMY MalHi (IUIAXOM YKJIAJaHHS JOTOBOPIB KYIIiBIi-Tposa-
WKy, AapyBaHHs, MiHH, 3anoBiTy rtoifo). Habysauamu 4acTKM MOMKYTH OyTH CTO-
poHHi 0cobu ado iHIIL CHiBBIACHUKY. ¥ IMUX BUNAJKAX CIILIbHA BIACHICTH He MPU-
OUHIETHCH, OCKINMBKH BIJUYIKVETBHCS He KOHKPETHA YaCTHHA MalHa, a 4acTKa Y
IpaBi cmiabHOI BiaacHOCTi, TOOTO BiIOYBaeThCA JNUINE 3aMiHA CyD’eKTa I[UBIJABHUX
npasoBigHOcHH. Bijg ofpanoro 3aco0y BiguyKeHHS 3al€KMTHh BHMOra JOJATKOBOI
IPOIEAYPH.

Tak, npu npojaky 4aCcTKH B CILIbHIN BIacHOCTI cTOpOHHIN 0cobi inmml yuyacHu-
KM CIILIIBHOI BJIACHOCTI MAIOTH IPABO NePEBAMKHOI KYIIBII-TPOAANKY YaCTKH, IO
IPOaeThes, TOOTO BOHM MAIOTh IIPABO MPUAOATH YACTKY 3a TY 3K CYMY 1 Ha THX Ke
yMOBaX, Ha SKHX 3aIpPOMOHOBAHO BiguysKyBaueM TpeTiM ocofam. Bunartor cramo-
BUTh IPOJAXK 3 MyOMiYHMX TOPriB, KOJM YacTKa MOe OyTH mpofaHa OyAb-aKOMY
TOKYIIIEBI.

Hapanusa cnispracHuKAaM IpaBa IPHUBLIEeBOl KYIIBII BUKIMKaHe pafoM obcTa-
BuH. Hacammepes BOHM MOXKYTh OYTH caMi 3aiHTepecoBaHi y IpuaGaHH] BiguyKyBa-
HOoI YACTKH AN 3aJ0BOJEHHS CBOIX MaTepialbHux 1 KynerypHuX motped. Kpim Toro,
imM He Gafifyxe, XTO ¢cTaHe HOBUM YYACHHKOM IIpaBa CIINBHOI YacTKOBOI BIACHOCTI,
AK OyAyTH BUKOHYBATHCS 000B’SA3KH 10 YTPUMAHHIO CIITBHOTO MalHa Ta KOPHCTY-
BAHHIO HHM.

B ropupuuniit mitepaTypl BHCIOBIIOBANACh AYMKa IOAO HEJOIIAbHOCTI 30epi-
TaHHS IpaBa MePeBaMHOI KYMiBIi, OCKIMTBKY BOHO YCRIATHIOE 06ir yacTKY y cninbHif
BJIACHOCTI; MPHU IOMY KOO CILMBHOIO 06’€KTa TPYIyIOThCs 0c0o0M, sIKi He mepedy-
BAlOTh B OyAb-AKUX ocoOnuBuX mpaBoBigHocunax (M. B. Simensosa) [8, 41].

IlpaBo mepeBasknol KyIiBAI YaCTKM CHIBBIACHUKAMMU 3a0€3IEUYETHCI HU3KOIK
3aX0JIiB TPOIEYPHOTO XAPAKTepPy. 30KpPeMa, MPOJIaBellh YACTKHM B CILJIBHiHM Biac-
HocTi 30608’ g3aHMi CIOBICTUTH B MMehbMOBiH GopMi IHIIKX CMIBBAACHUKIB PO CBIii
HaMip IPOJATH YACTKY. ¥ I[bOMY IOBiJJOMJEHHI BiH Mae BKA3aTH I[iHY 1 Bel icToTHI
yMoBHU mpojaky. Hearopma cmiBBIacHUKIB i3 3aIpONOHOBAHMMMY IIPOJABIEM YMOBa-
MM TOBMHHA TPUPIBHIOBATHCA /IO BiTMOBM pPeaNiayBATH CBOE IPABO ITPUBiNeeBOI
rymipii. Ilicna moBigoMIeHHsA CHIBBIACHUKIB IPOJABEIh MOBUHEH 3aYEKATH OJUH
MicSIb, KO HAETHCA PO IPOAAK YAaCTKH B IpaBi Ha GyAuHOK (ado iHIme HEpyxXo-
M€ MaiiHo), abo fecaTs JHiB, SKIMO BifuyKyeThCa 4acTKa B IpaBi Ha inmre (pyxome)
MaiHo. TiABKY IicHsa MBOTO BiH MA€ MPABO IPOAATH CBOIO YACTKY OYAb-AKill ocodbi.
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CHiBBIACHHKY MOMYTh BIIMOBUTHCS Bij npuadaHHa BiAUyKyBaHOI YACTKHM 1 pani-
e 3a3HAYEHUX CTPOKiB. BifMOBiHO cNiBBIACHUK-NIPOAABEIH BIPABI PealizyBaTH
CBOIO YACTKY V CIHITBHOMY MailHi CTOPOHHIM 0cofaM 3 MOMEHTY TAKOL BiJIMOBH.

Armo fexiTpKa YYACHUKIB CIIiNBHOI YACTKOBOI BJIACHOCTI BUSIBUIN OayKaHHS
NpUAOATH YACTKY V CILABHIN BIACHOCTI, MPaBo BUOOPY MOKYIIS HAZAETHCA IPOAAB-
meBi.

IIpu mpogaky YyacTKM 3 HOPYIIEHHAM IIpaBa IepeBakHol KymiBial, IHIImi yuac-
HUK CILTHHOI BIACHOCTL MIPOTATOM TPHOX MICSIIIB MOMe 3BePHYTHCS JI0 CYAY 3 T030-
BOM IIPO NEPEBifi Ha HBOro mpas i 060B’askis moxkynng (er. 362 IIK Vxpaiun). o
TAKUX BUMOT 34CTOCOBYETHCSI TMO30BHA JABHICTH B OAMH pPiK. 3a3HAUEHUH CTPOK
MO30BHOI ABHOCTI O0UMCIIOETHCA 3 JHS, KOMH IO3WBAY JI3HABCS UM MMOBHUHEH OVE
Ai3HATHCA PO VKJIAAAHHSA NMPABOUMHY.

IlepeBepennsa Ha cniBBIacHMKA npaB i 000B’S3KIB IOKYNIA, AK BUIIUBAE 13
3MICTY 3aKOHY, 3IiMCHIOEThCA 0e3 NONEPeIHHOT0 BUSHAHHS YTOAU PO BiIUYKeHHS
YaCTKU V CILIBHOMY MaiiHi cTopoHHi# ocobi mepificnoro. Iliag mopyureHnsiM npasa
TIPUBiI€EBO]l KYIIBIL €Il PO3YMITH BHIAJKU MPOJANKY YACTKH CTOPOHHIH ocodi Ha
NUIBIOBMX yMOBax (HampUKJIA[, 3a HIKUYOI I[IHOIO, HIK Ie OyJa0 3ampoloHOBAHO
cmiBBIacHUKAM). [HAKIIIe TpogaBenh MaR O MOMKIUBICTH JIETKO O0iNTH 3aK0H, IPO-
MOHYIOUH IM SIBHO HEIPUHHATHI YMOBH.

IIpaBo mepeBaskHOI KymiBIi-TIpogaky 2axXHUIMAETHCA HE MO30BOM TPO BHU3HAHHA
MPAaBOYMHY HIKUEMHUM, SKHI 3AIACHEHNH 3 MOPYIIEHHAM I[HOrO MPAaBa, 1 BU3HAH-
HAM JOTOBOPY, VKJIAAEHUM 3 OJHHUM 3 VUYACHMKIB CHiNBbHOI BIACHOCT, 4 MO30BOM
PO IEpeBeficHHd HAa YYaCHUKA CHiTBHOI BIACHOCTI mpaB Ta 000B S3KIB IMOKYIIA.
Horosip, yrRIafeHUI MiXK IPOJARIEM YACTKU Y CIIIBHIN BIACHOCTIL Ta 0coforo, AKa
HE € YUYACHHKOM CIIJTBHOI BJIACHOCTI, a TAKOMK CYA0Be PILIEHHS PO NMepeBeAeHH
MPAB Ta 000B’SA3KiB OYAYTH CIYKUTH IMPABOBCTAHOBIIOIOUNMY JOKYMEHTAMU.

Coij 3a3HAYNTH, 0 YMHHE 3AKOHOAABCTBO Iepeadavae TUIBKHU IPABO MEpPeBaK-
HOI KYMiBJi 4aCTKM B NpaBi CNiAbHOI BIACHOCTI, OJIHAK TPH BiIUY3KEHHI YACTKHU
IHIEMH 3acobaMu (30KpemMa, Ipu Oe30lIaTHil mepemadi) JOTpUMAHHA BUKIALEHOI
BHII[e TPOLIEZYPH He NOTPiGHO, YV 3B’ SI3KY 3 UMM BiUYKYBAY MOXe IepeflaTH 0e301-
JIATHO CBOIO YACTKY B IpaBi ¢IimbHOI BracHocTi O6yab-sikiit ocobi, He cmoBimandu
IpO Ile IHIIHUX CIiBBIACHUKIB, He MUTAIOUM HA Ie iX srogu i T.m.

Cmig 3asHauuTH, MO0 KOKHOMY 3 CHiBBIACHHUKIB HaJe’KMTH MPaBO NMEPEeBAKHOL
KYIiBIi-pofiaxKy, 110 NOB’sA3aHe 0eaNoCePeJHRO 3 OCODHCTICTIO BiUuysKyBaua, y
3B A3KY 3 UMM HE JONYCKAEThCS Iepefava mpasa MpuMycoBoi Kymisii (4. 5 er. 362
ITK Ykpainm).

¥V Bunagry sarubeni 06’eKTa IpaBo CIIABHOI BIACHOCTI IPUMMHSIETHCS 03 BOII
HOro YYACHUKIB.

Armo o6’exrT cniabHOl BracHocTi 6yB 3acTpaxoBaHWi, TO V KOJUIIHIX BIAC-
HUKIB BUHHKAe NPABO HA CTPAXOBE BiAITKOJYBAHHA NPOMOPIINHO iX yacTKam y
npaBi BIacHOCTI Ha s3arubauii 06’eKr.

Bignoriguo po cr. 365 IIK Vkpainu nparo ocobfu Ha YACTKY Y CHIJIBHOMY MAalHL
MOKe OYTH NPUIMHEHO 3a PIIIEHHAM CYJy HA MiICTABI MO30BY iHIODMX CHiBBIAC-
HUKIiB, AKII0: 1) yacTKa € HEZHAUHOIO | He MOKe OYTH BUIIJEHA B HATYPi; 2) AKII0



282 Axmyaavhi npobaemu Oeprcasu i npasa

piu € HenoAlTBHOIO; 3) CHLIbHE BOJOJIHHS TA KOPUCTYBAHHSA MANHOM € HEMOMJIU-
BUM; 4) Take IPUNMHEHHS He CIPUUYMHUTH CYTTEBUX 30UTKIB 1HTEpecaM CIiBBIAC-
HUKa i uieHis #oro cim’i.

Cyn mocTaHoBiAsE PlIeHHSA PO TPUIMHEHHS IIPABA 0COGH HA JONI0 B CILIBHOMY
MalHi Ipu yMOBI IOIEPEAHBOTO0 BHECEHHS BapPTOCTI i€l YACTKU HA JEMO3UTHHI
PAXVHOK CYIY.

Posnozin cniipHOl BIACHOCTI HIPOBOAUTHCA 3a B3AEMHOIO 3Tofiolo. ¥ pasi cyie-
peYKH MHUTAHHA BUPIMIYIOThCA B CYZOBOMY MOPAAKY. ¥ BHOAAKY HOPYIIEHHS ITH-
TAHHA PO BUALICHHS yciMa CHIBBIACHHKAMU (PAKTUYHO BigOyBaeThes NiKBLAaIia
IpaBa CILIBHOI YaCTKOBOI BracHOCTI (mogin). IIpu HeMOXTUBOCTI BUAIIUTH KOXKHO-
MY 3 HHUX YACTKY Yy HATYPL 1 BiJCYTHOCTI 3 IOT0 IPHUBOAY 3TOAH MIK HUMH CV]I
BIIPABI NMPHUCYIUTH BCe MAWHO OJHOMY i3 CIIIBBNACHUKIB, a PeIiTi — BiATOBIgHY
T'POIIOBY KOMIIEHCAITIIO.
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AHoTamia

Cagonvux 0. 1. Ilpodaemui nuranHa peaxizauii npapa coijbHOIL YacTKOBOL BAACHOCTI 32 3aK0HO-
JaBcTBOM YKpaiaw. — Crarra.

Crarrs IpHCBAYeHA POSTALAY NpohIeMHNX MHTAHL peanizanil mpasa cHiisHOI yacTkoBOl BiacHOCTL
33 3aKOHOIABCTBOM Y Kpainu. CyTHiCTh cOiALHOI YACTKOBOI BJIACHOCTI MOMArac B TOMY, 110 KOYKHUI i3
CHIBBJIACHUKIE Ma€ YiTKO BH3HAUEHY UYACTKY V TIpaBi BIACHOCTI Ha cOiMbHe MaiHo (iAea bHY YACTKY).
IIpu cnigpHIA cyMicHIH BIacHOCTI PO3MIpH YACTOR 3a3JAJICTiJb HC BH3HAUYCHI, XOU 1 IPUNYCKAECTHCH,
mo BoHH piBHi. BomoginEs, KOpHCTYBAHAS 1 POSNOPAIKEHHT CILIBHOK BAACHICTH SAIHCHIIOTBCH 32
B3AE€MHOK) STOJOH BCiX YUAaCHHKIB, a 8a II BiicyTHOCTI — Cymepedka BUPIIIVETHCA B CYAOBOMY TIOPAL-
Ky. ¥ BUDAAKY NOPYIIeHHS OUTAHHS MPO BUALTEHHA CBOEI YACTKH 3 CHIJIBHOTO MaiiHa yeiMa cmiBmaac-
HUKAMH GAKTUUHO BiAGYBacTheA JTiKBIAAIiA mpaBa COiTbHOL UaCTKOBOL BAacHOCTI (moAid).

Kaiouosi cacea! BracHicTh, IPaBo BIACHOCTL, NIPaBO CHiJIbHOI BAACHOCTL, NIpaBo clijJbHOI YacTKOBOL
BJIACHOCTI.
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AnnoTanma

Cagonuux O. H. TIpoGneMHBIe EONPOCHL PeaAM3AIHM NPAEd OGIIell J0JeB0i ¢OOCTBEHHOCTH IO
3dKOHOIATEABCTBY YEPHHHLI. —_ CTHTBH.

CraThi MOCBAIIEHA PACCMOTPEHHIO NMPOGIEMHBIX BOMPOCOB PeaTH3alUM NpaBa o6mel yacTUUHOH
COOCTBEHHOCTH TIO 3aKOHOAATEIBCTBY ¥ KpauHbl. CyTh 00Imel 70;7eBoH coOCTBEHHOCTH COCTOMT B TOM,
YTO RQKIALIH H3 COCOGCTBCHHHKOB HMCCT YCTKO OIPCACACHHYIO A0 B IPABC COGCTBCHHOCTH Ha o0mee
UMYLICCTBO (HACAMBLHYI0 Aodaw). Ilpu odmel coBMceTHOH COOCTBCHHOCTH pasMcphl ACJICH 3apaHee He
oLpejeNeHsl, XOTH IPeANQ IaraeTes, YTo OHU paBHble. BiageHne, 00Ib30BAHHE U PACLOPAKEHHE ODILeH
COOCTBEHHOCTHIO OCYIIECTBIAIOTCA MO B3aUMHOMY COTIACHIO BCEX €€ YVUACTHMKOB, & MPM ero OTCyT-
CTBMHM — CIOp pellaeTcA B CyAeOHOM mopAgke. B ciayuae MHUIMMPOBAHHA BOMpOCA O BhIAETE CBOel
0N U3 0OLICI0 UMYIICCTBA BCCMH COCOOCTBCHHURAMH (AKTHYCCKH NPOMCXOAHT JIHKBHAALHA NpaBa
ob1Icit goseBoll cobcTeeHEOCTH (pasacT).

Kawueanie ca060: coGCTBEHHOCTD, IPABG 0DIEN COGCTBEHHOCTH, IPABG 0DIIeN A0 IEBOH CODCTBEHHOCTH .

Summary

Safonchyk O.1. Problematic Issues of Realization of the Right Common Shared Ownership
Under Ukraine Law. — Article.

This article is devoted to the problematic issues of realization of the right common shared ownership.
The essence of the common property is that each of the co-owners have a clearly defined share in the
ownership of common property (the ideal proportion). When common property dimensions of shares
previously not been determined, although it is assumed that they are equal. Possession, use and
disposal of common property made by mutual agreement of all participants, and in its absence is a
dispute resolved in court. In the case of initiation of the question of its allocated share of the common
property of all co-owners actually is the elimination of the right common property (section).

Keywords: ownership, the right of common ownership, the right of common shared ownership.
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NOPANOK BUSHAYEHHA IIPISBUIIA, IMEHI TA 110 BATBKOBI
JUTAHHU (IUBLJILHO-IIPABOBI, CIMEHHO-IIPABOBI TA ITUBLJIBHO-
IPOLECY AJIBHI ACIIEKTH)

IlpisBuie, iM’4 Ta Mo GaTbKOBi € TUMH 03HAKAMY, AKi iHANBIAVATiIZYIOTH 000V,
BUJLIAIOTH i1 3-OMiMK IHINWX, HAJAIOTHCA 1l MpPU peecTpallii HAPOJKEHHA 1 € He-
Bia’eMHuMH Bij Hel. Ilpasa Ta 0608’ a3ku MaTepi, 6aThKa i JUTHHU IPYHTYIOThCA HA
MOXO/3KEHHI IUTUHY BiJl HUX, 3aCBiTUEHOMY JIEPKABHUM OPraHOM peecTpallii aKTir
uuBiIbHOTO cTaHy (¢T. 121 CK Vxpairu). AKTyaJabHicTh TeMH 3YMOBIeHA THM, IO
B Ykpaiui 3 npuitaarram Hopux I[K, CK ta I[IIK Ykpaiuu yrouneni mpapura
BUSHAYEHHA IIpisBHILA, iMeHI Ta 110 HATbKOBL AUTHUHH.

Ifinniwo wiei crarrti € aHaNi3 UBLIBHO-IPABOBUX, CiMEHHO-TIPABOBUX TA I[UBiIb-
HO-TIpollecyaJbHUX ACIEKTiB BUSHAUEHHSA IPisBUINA, iMeHi Ta M0 6ATbKOBL JUTHHH.

Tlopsapok peectpanii napop:xennsa suzHavenuit CK Ykpainu ta Ilpapunamu pee-
eTpanii aKkTiB IMBiABHOrO CTAHY B YKpaiHi, 3aTBepI:KeHUMH HakasoM Min'wocTy
Vrpainu Big 18 xoprHaA 2000 p. Ne 52/5 3 pignorigHuMu 3aMiHamu.

PeecTpanis HapoaykeHHS 3aCBiIuyeTbCA CBIAOITBOM IPO HAPOIKEHHS.

& C. A. Usanxin, 2010



